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TOPICAL INDEX TO SUBJECT MATTER 


BORTION 


On an indictment for abortion under N. J. S. 2A:87-1 
the State must establish that the woman was 
“pregnant” but need not show she was quick with 
child. State v. Studol : . 


CCOUNTING 


Moneys paid under an order of the court with full 
knowledge of the facts, are, in the absence of 
fraud, not recoverable. Hnath v. Hnath 


CTIONS 


It is improper to order a severance of causes the 
only purpose of which is to -_ additional filing 
fees. Addis v. Logan 

{An action to recover a penalty is a ‘civil action and 
is not “criminal in nature” so as to require ee 
of intent. Dept. of Labor v. Rosen .. 

|The state may make the doing or omission of ¢ an act 
penal regardless of intent. Dept. of Labor v. 
Rosen. : ‘ 

A proceeding brought in a atemeiian cause pur- 
suant to statute to fix arrearages of alimony is 
not an original cause but still part of the original 
matrimonial cause. Zelek v. Brosseau 


i 
(CTIONS IN LIEU OF PREROGATIVE WRIT 


Held. on facts presented, plaintiff trailer dealer sus- 
tained sufficiently direct loss as a result of muni- 
cipal ordinance purporting to regulate and license 
trailer homes and camps to attack the ordinance 
as illegal or unconstitutional though plaintiff is 
not a citizen or taxpayer of the municipality. Wal- 
ker v. Stanhope as eee 


iCT OF GOD 


Where there is wrongdoing which is an efficient and 
cooperative cause of mishap, the wrongdoer is not 
relieved from liability by proof that an Act of 
God was a concurring cause. Hopler v. Morris 


DMINISTRATIVE LAW 


Right of Administrative head or body sitting in 
quasi-judicial review to order remand of matter 
for further hearing and senibiiaaiait Laba v. New- 
ark 2 

Practice idtininn Mibesiailatioadine 
Trowbridge von Baur 

Only persons having some interest to te protected 
have the standing to seek judicial review of an 
administrative order; however. in cases involving 
substantial public interest, but slight private in- 
terest, even if it be as a competitor, added to such 
public interest, will suffice to give the necessary 
standing. Elizabth Federal v. Howell 

rule as to standing to seek judicial review of 

nistrative action applies to parties to the pro- 
ceeding and all persons affected by it. Elizabeth 
Federal v. Howell a er as : 

Competing banking institutions have standing to 

ttack the Commisioner’s order approving open- 

ing of a branch savings and loan office. Elizabeth 
Federal v. Howell 

No notice and no formal hearing is required i in ap- 
plications under N. J. S. 17:12A-21B. Elizabeth 
Federal v. Howell 

Though no notice of hearing and no Jameel rere 
a required for certain administrative determina- 

nevertheless the determination cannot be 

made on information outside the record and all 

information and expert knowledge relied on must 

be made a part of the record so it may be met by 

onents and considered on judicial review. Eliz- 
abeth Federal v. Howell 

Review of action or inaction of State officials or 

agencies is by appeal directly to the Appellate 

Di vision under R. R. 4:88-8 and not by action in 

ieu of prerogative writ. Mathews v. Finley, et 


Administrative interpretation of a statute over a 
long period is entitled to respect and will not be 
lightly disturbed by the courts. Newberry v. Neeld 

Park Commissions have power to adopt rules pro- 
viding for a probationary period of employment 
for policemen during which they can be removed 
without charges and hearing. Cammarata v. Essex 
County Park Commission : 

The idea of providing for a period of probationary 
service prior to permanent appointment is not 
novel and is reasonabdle. Cammarata v. Essex 
County Park Commission 

Rules and regulations adopted by administrative 
authorities pursuant to power delegated by the 
Legislature have the force and effect of law. Cam- 
marata v. Essex County Park Commission 

The authority given an administrative agency is to 
be liberally construed in the light of the purposes 
for which it was created and includes all inci- 
dental authority reasonably appropriate to make 
the express power granted effective. Cammarata 
v. Essex County Park Commission ..- 


Agencies, ‘in Ff. 
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Where a statute provides authority for administra- 
tive determination in a particular official and 
such authority is exercised by a subordinate, the 
designated official may in his discretion reverse 
the subordinate’s action. Gottesman and F leissner 
v. Div. of Employment Security BeOS, 


ADMIRALTY 
Some Notes on Admiralty and Maritime Law 


ADMISSION TO BAR 
Suggested Course on Legal Methods and Skills .... 


AGENCY 
No power, unless it contains very clear language on 
the subject, should be construed as having in- 
vested the attorney with authority to appropriate 
the principal's assests to himself or to give them 
away. Manna v. Pirozzi 
An intent to authorize an agent to deliver a "stock 
certificate in order to effect a sale is not an intent 
to authorize a donative delivery and will not sup- 
port such delivery. Manna v. Pirozzi ; 
The liability of an agent to his principal may be 


avoided by the principal's contributory fault. 
Schustrin v. Binder eee eee 
ALIBI 


Evidence is admissible under the defense of alibi 
only if it tends to establish defendant’s presence 
elsewhere at the time of the commission of the act 
charged; hence evidence that defendant was in the 
period involved engaged in a legitimate business 
may be character evidence but does not sustain 
the defense of alibi. State v. Mucci 


ALIMONY 

A proceeding brought in a matrimonial cause pur- 
suant to statute to fix arrearages of alimony is not 
an original cause but still part of the original 
matrimonial cause. Zelek v. Brosseau 

A declaration that a wife is not in need of support 
made in and after an order dismissing her claim 
for lack of prosecution is mere iain and has 
no effect. Hnath v. Hnath ; 


AMENDMENT Fai 

While leave to amend to add a counterclaim may 
properly be denied to a party while he is in con- 
tempt it should not be denied after he has purged 
himself of contempt and will not be reversed when 
he has purged himself prior to the appeal. Sarner 
v. Sarner 

Motion to amend complaint, made after dismissal, so 
as to attack validity of ordinance adopted nine 
months earlier, held properly denied. Finn v. 
Wayne Twp. .. 

R. R. 4:95-4 (a) does not bar amendment of 3 a com- 
plaint in a matrimonial action to set forth another 
cause which arose prior to the filing of the orig- 
inal complaint but merely broadens the power to 
include causes arising after the complaint. Chris- 
tiansen v. Christiansen . ae wiects 


ANNULMENT 

A marriage valid in the State where contracted will 
not be annulled by our courts because of non-age 
of the female at the time of the marriage under 
our statute. Wilkins v. Zelichowski ‘ 

A marriage valid in the State where it was contract- 
ed wiil, on principles of comity, be regarded as 
binding in New Jersey unless it was abhorrent to 
our public policy. Wilkins v. Zelichowski 

A statute of another State permitting marriage by 
a female at the age of 16 is not so odious to our 
public policy as to justify annulment of a mar- 
riage contracted thereunder. Wilkins v. Zelichow- 
ski : 

Concealment of prior mental ‘derangement and insti- 
tutionalization therefor is not ground for annul- 
ment of a consummated marriage. Houlahan v. 
Horzepa ? 

To support an action for annulment of marriage 
based on alleged fraud of the spouse, plaintiff 
must prove fraudulent suppression or fraudulent 
action by the defendant. Houlahan v. Horzepa 


APPEAL 

The practice before and after the new rules implies 
a right in the state to appeal from a dismissal or 
acquittal based on double jeopardy where made 
before actual trial of the main issue but whether 
the state can constitutionally exert the right 
where dismissal or acquittal occurs after the jury 
is sworn is not decided. State v. Mark 

The State has the right to appeal from a dismissal of 
an indictment but not from an a after 
trial. State v. Mark 

The dismissal of an appeal for failure to file a brief 
in time is disapproved where the brief was in 
fact filed in response to a motion to dismiss ana 
before argument thereon; other Measures or sanc- 
tions should be imposed to fairly adjust the mat- 
ter. Gnapinsky v. Goldyn and Hamot Bias 

Where a party to an appeal needs more time to file 
his brief than the Rules allow, he should make 
seasonable applications to the court for an exten- 
sion. Gnapinsky v. Goldyn and Hamot 

The court will not invoke the plain error rule for 
an error in evidence not properly objected to at 
the trial if it appears the error was harmless. 
State v. Sudol : 

New trial limited to damages will be granted on 
appeal where evidence shows damages awarded 
were so conspicuously inadequate that denial of 
new trial would be denial of justice. Kappovich 
~y. Le Winter ie 
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On appeal from denial of writ of habeas corpus ap- 
pellate court will exercise its original jurisdiction 
to affirm the denial where it finds the complaint 
insufficient on its face. In re Leibowitz ; 

Statements by counsel as to the evidence and pro- 
ceedings where there has been no stenographic 
record cannot be considered on appeal: a state- 
ment by the trial court pursuant to R. R. 1:6-3 is 
the exclusive record. Yeorg v. Northern 

The appellate court will consider points of public 
policy though they were not raised below. Yeorg 
v. Northern ; 

An appellate court will consider failure of plaintiff 
to prove an essential element of his cause of action 
though it was not raised as a defense below. — 
v. Northern 

Action of the trial court by way of remittitur or 
additur on a motion for new trial is subject to the 
power of an appellate court to reverse or vacate 
if it appears to have been an abuse of discretion. 
Fisch v. Manger 

Any court of review can remand a case to the Work- 
men’s Compensation Division for the purpose of 
completing the record by the taking of testimony 
of additional witnesses. Alberts v. Keystone 

A reviewing court will not set aside the action of 
the Workmen’s Compensation Division in denying 
an application to reopen a case unless there was 
an abuse of discretion in such denial. Alberts v. 
Keystone 

Mere inadequacy of a ‘condemnation award is not 
sufficient to constitutionally support a claim that 
owner has been deprived of his property without 
due process; the award must be arbitrary and 
confiscatory to amount to a denial of due process. 
Essex v. Hindenlang ae bags ia 

Appellate court will not exercise its discretion 
under R. R. 1:5-4 to permit a point to be raised for 
the first time on appeal where the result might 
be unjust or inequitable. Axinn v. Gibraltar 

On appeal to the County Court in a workmen’s 
compensation matter the County Court can con- 
sider only the issues raised by the appellant and 
cannot consider the cntire case or issues raised 
by a respondent who has not cross appealed. Walsh 
v. Kotler 

Review of action or "inaction ‘of State officials or 
agencies is by appeal directly to the Appellate 
Division under R. R. 4:88-8 and not by action in 
lieu of prerogative writ. Mathews v. Finley, et als 

It is the obligation of the appellant, though indigent, 
to supply an adquate record and for this purpose 
a transcript may be procured in a proper case by 
application to the trial court, and if there denied, 
to the Appellate Division. State v. Bentley .. 

The fixing of excessive bail is not ground for appeal 
after conviction. State v. Bentley .. 

Appellate Court will exercise its original jurisdiction 
where necessary and advisable for a complete 
determination of the cause, as for construction of 
a will to enable completion of administration. In 
re Schmidt * 

An appeal to the County Court from. a conviction in 
a municipal court cannot be limited to any assert- 
ed error in the municipal court trial but must 
be heard and determined by trial de novo on the 
record, if there be one, or on plenary trial de novo 
if there be no record. State v. Menke ... 

The time for appeal in a criminal cause is tolled by 
a petition for leave to appeal in forma pauperis 
but not by an untimely application for rehearing 
after denial of the petition. State v. Wines and 
Palumbo 

Denial of petition for leave to appeal in . forma pau- 
peris vacated sua sponte and prayer granted to 
enable fair and just determination of the common 
issues involved. State v. Wine and Palumbo 


APPEARANCE 


The pursuit of pretrial discovery procedures by a 
defendant does not constitute a general appearance 
or a waiver of his defense of lack of jurisdiction 
over his person where such defense was raised 
and reserved in his answer before pursuing pre- 
trial discovery. Dion v. Gicking . sats ; 


ARBITRATION 


The court has power to compel parties to an arbitra- 
tion agreement to resubmit the matter to arbitra- 
tion where the arbitrators resign and the time for 
arbitration was not of the essence. Ench v. Enkay 

The exercise of the power to compel a resubmission 
to arbitration is discretionary with the court but 
the law favors the process. Ench v. Enkay ‘ 

A party who has entered into an arbitration agree- 
ment should not be allowed to avoid his bargain 
by dragging in extraneous issues or unnecessary 
parties. Ench v. Enkay : 

Existence of the alleged contract providing ° for 
arbitration need not be judicially established prior 
to arbitration merely because the defendant denies 
its existence, if a judicial directive is not neces- 
sary in order for the machinery of the arbitration 
to proceed. Battle v. Genera] Cellulose ; 

A party, by agreeing to arbitrate disputes according 
to the Rules of the American Arbitration Ass'n. 
agrees to the jurisdiction of the association and 
of the courts conferred or provided by said Rules. 
Battle v. General Cellulose 

Where a defendant contends an alleged agreement 
providing for arbitration is not valid, he may seek 
a judicial determination in advance or run the 
risk of letting an award be entered against him 
and attacking it thereafter when enforcement is 
sought. Battle v. General Cellulose 

(Continued on next page’ 
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ASSAULT AND BATTERY 

The issue of excessive force is necessarily raised 
and included where self-defense is raised as a de- 
fense to an action for damages for an assault and 
battery and need not be specifically alleged in the 
complaint or pretrial order. Gibson v. Kennedy & 
Penn R. R. ; oer + es . : 

ATTACHMENT 

On a motion to quash an indictment because of 
alleged insufficiency of plaintiff's affidavits, plain- 
tiff is entitled to the benefit of al] inferences 
fairly deducible from the affidavits and the prac- 
tice of quashing the writ on a technical basis with- 
out granting leave to file additional affidavits 
where appropriate is disapproved. Seiden and 
Eisenberg v. Fishtein 

The writ will issue under N. J. S. 2A:26-2a (where 
an order for arrest before judgment could be had) 
whether the claim is equitable or legal in nature. 
Seiden and Eisenberg v. Fishtein : 

Attachment will lie where the facts would entitle 
plaintiff to an order of arrest under N. J. S. 2A:15- 
42 though the defendant is a resident of and can 
be served in this state. pen and Eisenberg v. 
Fishtein : é 


‘ATTORNEY AND CLIENT 

Communications to and diagnosis or conclusions ot 
physician retained by acCused’s Counsel to ex- 
amine him as to mental competency and report 
thereon, are within the attorney-client privilepe. 
State v. Kociolek ‘ 

Where an attorney is engaged to perfor; non- lepal 
services, such as those .of a labor reélatinns epn- 
sultant, his agreement is not subject to the court’s 
jurisdiction as to reasonableness of retainers pe- 
tween attorneys and clients, Ellenstein v. Herman 

If an attorney is engaged as such, the fact he may 
also render non-legal services in performing his 
duties does not change the character of his em- 
pleyment from that of a lawyer and similarly 
where he is retained for work inherently non- 
legal, the fact that his knowledge of law gnay come 
into play along the line does not change his en. 
gagement into a retainer as an attorney, Ellenstein 
v. Herman 

The attorney-client privilege exte nds not only to 
statements made directly between client and at- 
torney but also those made to agents of the at- 
torney or client through whom they were made 
to each other. State v. Keciolek 
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There is no obligation on an attorney to int: orview 
witnesses unless his judgment indicates he should. 
State v. Bentley ve ek (some ie «ai 


When a defendant is represented by counsel, the 
latter has implied authority to make all necessary 
decisions on all matters incidental to the manage- 
ment of the case as distinguished from the cauSe of 


action itself and the party is bound thereby. 
State v. Bentley aS a ... 448 
ATTORNEYS . 
The Rise and Fall of the Art of Advocacy, by Hon ¢ 
Frederick Van Pelt Bryan 14 
Remarkes by Hon Albert E. Burling at Swearing- 4 
In of New Attorneys Bee Gos Picts. a, tra -o a eoues 3 
Report on Lawyers’ Income 3 
Remarks of Justice Weintraub to Attorneys Admit- 4 
ted on March 21, 1957 14) 
Suggested Course on Legal Methods and Skills 593 
The Proof is in the Practice, By John J. Adams ..... €23 


ATTORNEYS FEES ’ 

Clause in conditional sale contract authorizing al- - 
lowance of reasonable attorney’s fees to seller in e 
event of default and resale held valid. Maryland ¢ 
v. Reeves et al 22. 2 285 

Ruling in Bank of Commerce. Vv. Markokos holding 
stipulation fixing counsel fees invalid, limited to 
situation of that case which dealt with real estate 
mortgage and fees on foreclosure. Maryland y 
Reeves et al si 

An attorney acquires a special « or charging lien for 
his services in procuring an award or judgment 
against that award or judgment and is considered 
an equitable assignee of the judgment to the ex- 
tent of his debt. Republic v. Carteret . 363 

An assignee’s right to intangible security is subject 
to an attorney’s lien for services rendered in 
realizing on the security where the attorney was 
retained prior to the assignment by the assignor 
who subsequently became insolvent. Republic v. 
Carteret ae ; ae 


BAIL 
A defendant indicted for murder in the statutory 
form will not be admitted to bail in the absence 
of proofs countervailing the presumption of guilt 
inferred from such indictment. State v. Williams 


BANKING 
A bank which receives a demand item payable 
by, at or through such bank and gives credit 
therefor before midnight of the day of receipt, 
has until midnight of its next business day after 
receipt within which to dishonor or refuse pay- 
ment of such item, and cannot thereafter charge 
the account of the depositor who presented such 
item in the event it is no good. Vatakis v. Asbury 
A bank which receives a check from the State 
marked for deposit in a designated fund or account 
which by statute is a trust fund, is chargeable 
with knowledge of the statute and trust nature 
of the funds as though the statute were also set 
forth in full on the check and is liable for any 
misdeposit or diversion of such funds to other 
State accounts as much as if the diversion were to 
some one’s personal account. State v. South 
Amboy Trust Co. .. 466 
R. S. 17:9A-226 (B) is not ; a ’ statute of limitations but 
a substantive law provision. Housing Authority v. 
Commonwealth Trust Co. and Trust Co. of 
a ae 
Joint Bank Accounts _- “Their Use and Abuse, by 
John F. Connolly 


BANKRUPTCY 


Chapter XI Problems by Ref. Bertram K. Wolfe 
Discharge in Bankruptcy-May Objections Be With- 
drawn, by Sherman D. Warner . 169 


v 
. 

¢ 

LU 


285 


363 


397 


14 


599 


77 


A court order is not essential to spell out an aband- 
onment of a bankrupt’s asset and action or in- 
&ction of the trustee may evidence abandonment, 
buttm the absence of a court order the burden of 
proof of abandonment lies heavily on those who 
assert it. Unclaimed Deposits : ‘ 

A trustee in bankruptcy will not by reason ‘of in- 
action be held to have abandoned an asset unless 
it is shown he actually knew of it and intended 
to abandon it. Unclaimed Deposits rece 

A judgment founded on an intentional, wrongful, 
tortious act of the defendant knowingly commit- 
ted, whether it be a conversion, interference with 
contract, or other tort, is not dischargeable in 
bankruptcy. Diecasters v. Lamar and Goldenberg 385 


BAR ASSOCIATIONS 
State Bar Committee Report on Revision of Law of 


321 


321 


Evidence .. 209 
New Jersey State Bar Association Annual ‘Commit- 
tee Reports 221, 258, 274 
Junior Section Report on Public Defender ........ 237 
Reports on Action Taken at State Bar Annual Meet- 
ing 253 
Address of Milton T. Lasher on Ascending to State 
Bar Presidency 290 
An Impression of the American Bar Ass'n Conven- 
tion In London, by Harry Nadell ‘ 431 
Summary of House of Delegates Action at Annual 
Meeting of A. B. A. .. . 429 
State Bar Statement on Conflicts Presented to Leg- 
islation Commission 489 
Abstract of Minutes of 1957 A. B. A. Meeting ‘Deal- 
ing with Resolution for Observer to U. S. Delega- 
tion to U. N. . < Me one 525 
New Jersey State Bar Association Committee Re- 
ports 561, 578, 58y 
BAR EXAMINATIONS 
Attorneys-January 1957 73 
Attorneys-June 1957 349 
Counsellors — September 1957 . 513 
BROKERS 
A purchaser of realty, who, knowing of a broker's 
interest in the sale by way of commissions, pur- 
posely induces the seller to believe no broker is 
involved in order to obtain a reduction in the 
price, commits a tort for which he may be liable 
to the broker for such commissions as the broker 
may have lost thereby. Beckman vy. Gill 147 
The provision of the Statute of Frauds requiring a 
byoker’s authority to be in writing is for the bene- 
é fit of the owner and is not available to a purchaser 
who tortiously interferes with broker's potential 
commission right. Beckman v. Gill . 147 
A broker is entitled to his commission where he 
brings the owner and customer together and there 
: is no substantial break in the ensuing negotiations 
] though there is a lapse of time between the 
broker’s activity and the ultimate sale. Beckman 

v. Gill ; . 147 


In the ordinary real estate transaction, if there is 
¢no time specified in the broker's authority, the 
’ authority continues as long as it is reasonable for 
* the broker to believe the owner still intends him 
¢ to act; in this case over one year. Beckman v. Gill 147 


Generally, a broker's right to his fee is not depend- 
» ent on the owner's knowledge that the purchaser 
. was procured by the broker's activity but this 
* may not apply where the owner had no such 

knowledge and the broker has been inactive: 


such exception would not apply, however, to any 
liability of the purchaser. Beckman v. Gill 

An agreement made in New Jersey for commissions 
for the placing of mortgages comes within the 
broker license requirement of N. J. S. 45:15-3 
though the mortgages are procured in and the 
property is in New York. Yeorg v. Northern ... 

An insurance broker usually acts as agent of the 
insured and if in procuring insurance coverage he 
fails to exercise reasonable skill, care and dili- 
gence he renders himself liable in damages to the 
insured either for breach of contract or in tort 
for breach of duty. Schustrin v. Binder 

The broker's notice to the owner required by N. J. S. 
25:1-9 in order to entitle the broker to recover 
commissions on an oral agreement for the sale of 
the owner's property, is fatally defective unless 
it apprises the owner that he had agreed to pay 
the commission claimed. Myers v. Buff ns 

The broker's notice to the owner required by N. J. 
S. 25:1-9 in cases of an oral agreement with the 
owner need not use the word “agreement” but 
must at least impliedly inform the owner of an 
asserted oral agreement and the terms thereof. 
Meyers v. Buff ; 


BUILDING PERMITS 


A Board of Adjustment may under N. J. S. 40:55-1.40 
grant an exception to permit erection of a dwell- 
ing on an unimproved street where to require full 
improvement of the street would entail practical 
difficulty or unnecessary hardship, provided ade- 
quate access for fire fighting equipment. ambul- 
ances and other emergency vehicles is assured. 
Phillips v. Westfield 195 

It is not necessary for an exception under N. J. ‘'s. 
40:55-1.40 that the applicant show his situation 
is peculiar or unique and it is immaterial that 
other lot owners could urge the same grounds 
for exception. Phillips v. Westfield 

The procedural requirements of appeals in zoning 
matters apply to appeals for exceptions under N. J. 
S. 40:55-1.40 but not the substantive requirements 
for a variance. Phillips v. Westfield 


CHANGE OF NAME 

There is no authority for a mother who has been 
awarded custody of an infant child to change the 
surname of the child to that of the mother’s sub- 
sequent husband unless there are extenuating 
circumstances. Sobel v. Sobel 

The court will not, over prompt objection of ‘the 
father, permit the mother who has custody of their 
child to change the child’s surname where the 
father is not in default in contributing to the 
child’s support, is guilty of no improper conduct 
and there are no other circumstances warranting 
denial of the father’s right to have his kin bear his 
name. Sobel v. Sobel 


147 


158 


193 


322 


322 


195 


195 


477 


477 


CHARACTER WITNESSES 


The relevance of character testimony is firmly im- @onden 
bedded in our law and the wrongful rejection of Mere 
competent evidence thereof constitutes substantial suf 
error particularly where evidence of guilt is no; Ow! 
strong. State v. Micci 5 due 

It is not requisite that a proferred character witness fisc 
be a resident of the municipality in which defend- Ess 
ant resided. State v. Micci 5 In co 

While character evidence should go to reputation of este 
the accused as to the specific trait in issue, profer- val 
red reputation for honesty is not to be deemed the 
limited to reputation for financial probity but In co 
goes beyond that and implies reputation as‘law of « 
abiding”. State v. Micci ey cap 

is ¢ 
CIGARETTE TAXES exi 

The Cigarette Tax Act and N. J. S. 54:40A-32 relat- Held, 
ing to documents to be carried by persons trans- eS 
porting cigarettes in our state relate only to cigar- wh 
ettes intended for sale or use within the State. of | 
1s Peres (MRR gem Os 70 5. Sag a Le a A eh Mi i 2 Just 

A state may enact reasonable measures regulating CONDI 
interstate commerce which do not unduly inter- 
fere with such commerce to protect itself against By vi 
unlawful diversion within the state, but our cig- “is « 
arette tax act was not an exercise of that power. val 
Neeld v. Giroux ver 

94 lan 
CIVIL SERVICE Chatt 

Park Commissions have power to adopt rules pro- an 

viding for a probationary period of employment rea 


for policemen during which they can be removed } ma 


without charges and hearing. Cammarata v. Essex ? of 
County Park Commission ..... ‘ Kitch 
The idea of providing for a period of probationary ing 
service prior to permanent appointment is not of | 
novel and is reasonable. Cammarata v. Essex As ag 
County Park Commission .. Lae fee ee of 
has 

COLLATERAL ESTOPPEL rig 
The doctrine of collateral estoppel precludes a Bi 
redetermination of a particular issue previously N. J. 
decided by a final judgment in a suit involving a of 
different cause of action between the same parties be 
or those in privity though such action is not prec 
barred by res &djudicata. Mazzilli v. Accident & "ver 
Casualty 2 La’ 
Ordinarily, where a prior judgment determined two A no 
issues either of which would be dispositive, the } dit 
prior judgment is held to be determinative as the 
to both. Mazzilli v. Accident & Casualty ke ie ant 
Held, decision that son is not within coverage of the 
policy is determinative as to status of wife under ere 


doctrine of collateral estoppel in subsequent action 
by wife where facts are admittedly the same. Maz- 
zilli v. Accident & Casualty a ree 


COMITY 


On principles of comity the state courts should not 
exercise jurisdiction in a matter on which Con- 
gress has granted power to an administrative 
agency until such administrative action has been 
formally invoked and exhausted. Brookchester Vv. 
Brookchester Terese ‘ 


COMMUTATION TIME 


A prisoner sentenced to State Prison is entitled to 
commutation credits against his sentence based 
only on the period of his confinement to State 
Prison and cannot have such credits based on time 
served in a county jail while awaiting sentence. 
Lipchitz v. State P 


COMPOSITIONS A 


An agreement among creditors to extend the time 
for payment of their claims by the debtor for 
three years is a valid agreement supported by 
sufficient consideration and is binding not only as L 
among the creditors but also as between each of 





them and the debtor. Massey v. Del-Valley Corp. 54 — 
CONDEMNATION st 
While the State may under our statutes, condemn ns 
municipal as well as private lands, it must pay just of 
compensation for any municipal lands taken. State tio: 
v. Cooper 2s A w 
In condemnation of lands dedicated to a public use inj 
the value of the lands free of any reservations is thi 
the compensation to be paid and this sum, in the wh 
absence of special circumstances, is payable to > Held. 
the municipality to be applied to a like public suk 
use under the cy pres doctrine. State v. Cooper .. 2% Pe: 
If at the moment of taking, the event ripening the inj 
right of reverter is not imminent, the owner of the rel 
fee simple defeasible or of the right to use and Jer 
enjoyment is entitled to all the compensation. 
State v. Cooper it een eit 23 “CONFL 
The amount of the award in condemnation is ‘the 
market value of the property which ordinarily is State 
to be established by evidence of proof of compar- sie 
able sales but evidence of separate values of the CONST 
land and reproduction costs of the building less 
depreciation may be admitted at least where the The ] 
property is so unique that there are no compar- ec 2 
able sales to indicate comparable values and the IV 
buildings do have a use and value. State v. & or. 
Burnett a 25 4 ® Comr 
-The admission of separate ev idence a as to land values Cas 
and reproduction costs is for the discretion of Ne 
the trial court. State v. Burnett 2n Effec 
Evidence of sales prior to threat of condemnation Cor 
is admissible and the question of remoteness is for Nev 
the discretion of the trial court. State v. Burnett 23 ° N.J 
The value of property taken must be established as ali 
of the date that proceedings were commenced. ity 
without regard to subsequent changes. but is to cre 
include the fair price for any use for which the ; is c 
property has a commercial value of its own in the ; sta 
immediate present or in reasonable anticipation wit 
in the near future. State v. Gorga .. 373 atec 
A change in zoning restrictions made after ‘the % Gib 
condemnation was commenced is admissible not = In th 
to change the conditions eXisting but to show ; knc 
that the use thereby authorized could reasonably & wil 
be anticipated at the time of taking and should fica 
be reflected in the valuation. State v. Gorga .. 373 A vic 
bas 
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;- Condemnation, Cont’d 
of Mere inadequacy of a condemnation award is not 
al sufficient to constitutionally support a claim that 
of owner has been deprived of his property without 
5 due process; the award must be arbitrary and con- 
3S fiscatory to amount to a denial of due process. 
1- Essex v. Hindenlang : 338 
In condemnation matters evidence is admis: sible to 
yf establish that the premises involved had a rental 
‘ value in excess of the rent reserved in tne lease 
d thereof. State v. Hudson ; 417 
it In condemnation proceedings proof of value by way 
v of capitalization of rent should not be limited to 
capitalization of actual rents received if there 
is evidence available that a higher rental value 
exists. State v. Hudson Sate 417 
Held, rejection of evidence as to renta 1 value of 
gasoline stations on gallonage basis Was erroneous 
where lease called for fixed rental and purchase 
of gasoline from landlord. State v. Hudson . 417 
‘ Just Compensation, by Daniel Lubetkin .« O82 


> ~~ CONDITIONAL SALES 


By virtue of N. J. S. A. 46:32-28 a conditional vendee 
2 is entitled to a credit for at least the fair market 
value of the chattels retaken and resold if the 
vendor sues the vendee for a deficiency. Mary- 
land v. Reeves et al . 285 
Chattels which are affixed to realty so as : to become 
an essential part of the institution for which the 
— is used are deemed not removable without 
iterial injury to the realty within the meaning 
} - R. S. 46:32-14. Uttinger v. Koopman 502 
Kitchen equipment installed in a restaurant build- 
ing and connected to the gas line becomes a part 
of the realty. Uttinger v. Koopman .. 502 
As against the owner of premises, a conditional sale 
4 of chattels affixed to the realty is void unless it 
has been filed as required by R. S. 46:32-14 prior 
to installation of the chattels. patel v. Koop- 
man .. 502 
N. J. S. 46:32- 25 provides ‘there must be a “notice 
of sale” but there is no specification of what must 
be stated in the notice: the purpose is to inform 
prospective bidders and to enable the conditional 
- yvendee to protect his interests. Commercial v. 
2 Lawley and Facey 563 
A notice of sale of chattels repossessed ‘under a con- 
? ditional sales contract, which sets forth adequately 
the property, balance due, time and place of sale 
2: and that the sale is because of default in paying 
the purchase price, is adequate and is not rend- 
ered nugatory because it erroneously refers to 
the orginal contract instead of to a Subsequent 
refinancing agreement. Commercial v. Lawley and 
Facey : bec a B sae ss ae 563 


CONFLICTS 


A marriage valid in the State where contracted 
will not be annulled by our courts because of 
non-age of the female at the time of the marriage 
under our statute. Wilkins v. Zelichowski .. 106 

A’ marriage valid in the State where it was con- 
tracted will, on principles of comity, be regarded 
as binding in New Jersey unless it was abhorrent 
to our public policy. Wilkins v. Zelichowski 106 

A statute of another State permitting marriage by 
a female at the age of 16 is not so odious to our 
public policy as to justify annulment of a mar- 
riage contracted thereunder. Wilkins v. Zeli- 
chowski : 106 

Our public policy precludes abdication by our courts 
of their duty to decide what custodial disposition 


on 


t 


i is for the best interests of children native to and 
resident as well as domiciled in our state. Casteel 
v. Casteel 323 


Conflict of Laws and The Exercise of Powers of 
Appointment, by Harrison F. Durand and Charles 
L. Herterich ; NETS 361 

The workmen's compensation law applicable to a 
suit by an injured employee in negligence against 
a third party where the injury occurred in one 
state and the employment was contracted in an- 
»ther is that of the state having the preponderance 
of significant contacts with the employment rela- 
tionship. Wilson v. Faull ; : PP ee 37 

A workmen's compensation law of the state of 
injury barring a common law action against a 
third party does not ipso facto bar recovery else- 
where in all circumstances. Wilson v. Faull .. 373 

» Held, action in New Jersey by injured employee of 
subcontractor against contractor not barred by 
1 Pennsylvania law barring such action, though 

injury occurred in Pennsylvania, where all other 
relationships of the employment were in New 
Jersey. Wilson v. Faull : ate 375 


} “CONFLICTS OF INTERESTS 


State Bar Statement on Conflicts Presented To Leg- 
islative Commission : : 2 489 


CONSTITUTIONAL LAW 


The Rent Control Act of 1953 as amended by L. 1954 
c 260 is constitutional and does not violate Art 
IV Sec VII par 7 which prohibits private, special 
4 or local laws. Addis v. Logan .. 38 
-#* Commissioner's Ruling Remanding Newark Teachers 
Case for Further Hearing Affirmed. Laba_v. 
Newark ; 61 
Effect of teacher's plea of 5th Amendment before 
Congressional Investigating Committee. Laba v. 
Newark 61 
N. J. S. 2A:44- 166 giving a landlord of factory space 
a lien for unpaid rent up to six months, with prior- 
ity over mortgages on the tenants machinery 
created after the machinery is in the ner 
is constitutional. Gibraltar v. Slapo ee 105 
A statute which has been in force for many years 
without substantial challenge will not be invalid- 
ated unless its unconstitutionality is obvious. 
Gibraltar v. Slapo_... 105 
_ In the absence of facts to the ‘contrary judicially 
% known or proved, the legislature's factual beliefs 
» will be assumed to be well grounded and its classi- 
fication presumed reasonable. Gibraltar v. Slapo 105 
A violation of the concept of due process is not a 
basis for reversal where substantial justice has 
plainly been rendered. Boots ‘N Saddle v. Newark 107 


ur 


Held, faii,s-c to permit applicant to adduce proofs 
was not denial of due process justifying reversal 
when there was no real factual controversy and 
counse| was afforded ample opportunity for argu- 
ment. Boots ’N Saddle v. Newark ; 

The sentepcing court has jurisdiction and power, 
even in the absence of statutory authorization, to 
correct a sentence illegally imposed and this ~ 
power does not expire until a valid sentence is 
imposed. State v. Culver Hare han, ie RO a RR 

By Art. XI, Sec I, Par. 3, of the Cassia, of 1947 
the common law as developed and changed to 1947 
continues in full force and effect until oe 
or altered. State v. Culver : 

Where employment continues beyond effective date 
of new workmen's compensation legislation such 
new legislation is accepted contractually and is not 
deemed retroactive. Biglioli v. Durotest 

The remittitur and additur practices on applications 
for a new trial because of excessive or inadequate 
damage awards do not violate the constitutional 
right of trial by jury. Fisch v. Manger 

A state may enact reasonable measures viele 
interstate commerce which do not unduly inter- 
fere with such commerce to protect itself against 
unlawful diversion within the state, but our cig- 
arette tax act was not an exercise of that power. 


Neeld v. Giroux ai iba. inary bapogabecobas egeeeee teteaset # te y 


There is no right to fingerprint or ohehieeaiah a per- 
son charged with a traffic violation though he 
be confined in county jail as a result of such 
violation; the right to take such data is confined 
to cases of indictable offenses or other cases 
specified in R. S. 53:1-13 and 15. Roesch v. Ferber 

The Legislature has the power to investigate and 
obtain information on any subject relevant to its 
legislative functions and may confer some portion 
of that power on a committee. Morss v. Forbes et 
al ‘ ‘ , AE ee 

Where a sanitation: investigation ecmaiatae is creat- 
ed, the resolution creating it becomes its charter 
and defines its authority. Morss v. Forbes et al 

Where alternative interpretations of a statute are 
possible, the court will adopt the construction 
which avoids constitutional ssebiiaied Morss v. 
Forbes et al ee er AC hit Ae e 

R. S. 52:13-3 which makes vabiions to answer ques- 
tions before a legislative committee a misdemean- 
or held constitutional as impliedly permitting 
judicial review of propriety of the — 
Morss v. Forbes et al ret 

The doctrine of separation of powers = little 
applicability where the competing governmental 
organs are on different levels of government, such 
as is the case between the legislature and a prose- 
cutor Morss v. Forbes et al 

A prosecutor has no power to refuse to dnetee.: 1n- 
formation to a legislative investigating committee 
unless it be privileged or outside the scope of the 
committee’s power. Morss v. Forbes et al 

The forum may always question the existence of 
jurisdiction in the state of rendition of the judg- 
ment for which full faith and credit is sought. 
Casteel v. Casteel 

The full faith and credit clause ‘does not require a 
a state to attach greater finality to an adjudication 
of a sister state than it would have in the latter 
state and the former can adjudicate a question, 
such as custody, on any basis on which the latter 
could reconsider its adjudication. Casteel v. 
Casteel 

The full faith and ‘credit claus se does not ‘preclude 
a state from enforcing in its courts the policy of 
its statutes on subjects properly the incidents of 
its jurisdiction, such as custody of children resi- 
dent and domiciled in the state. Casteel v. Casteel 

The courts have no power to compel a municipal 
governing body to act on a matter within its 
legislative discretion; such power exists only 
where a positive duty to act is imposed by statute. 
Finn v. Wayne Twp. 


Constitutionality of State Fair Trade Acts, by Rich- 


ard K. Bates. 

A prior conviction for abandonment and non sup- 
port does not bar a subsequent prosecution for 
the same offense committed after the date charged 
in the first prosecution. State v. Hardt 

Observations On Extent of Right to Counsel. State v. 
Bentley he ~~ 

It isa defendant's s ‘respons sibility, in a criminal case, 
either personally or through counsel, to request the 
court to issue subpoenas for witnesses desired or 
for an order to take their depositions. State v. 
Bentley 

The Sex Offender Act is a constitutional exercise of 
the Legislative power to classify criminals for 
the purpose of sentence and release and does 
not violate equal protection of the law by denying 
commutation time and work credits. State v. 
Wingler ; 

Award of punitive damages in Civil action for same 
wrong for which defendant has been prosecuted 
criminally does not constitute improper double 
punishment. Morris v. MacNab .. mr 

The provision of R. R. 8:7-11 that the court “may 
reduce or change a sentence within 60 days from 
the date of the judgment of conviction” authorizes 
reduction but not increase of the sentence within 
the time prescribed modifying the general rule 
that a sentence may not be altered after it has 
been put into execution even by way of nena 
State v. Laird 

The provision of R. R. 8:7-11 that the court “may 
correct an illegal sentence at any time” cannot 
interfere with the fulfillment of basic civil rights. 
State v. Laird ; 

A valid sentence once executed cannot be constitu- 
tionally increased. State v. Laird 

A sentence as a first offender for drunken ‘driving 
cannot be increased after payment of the fine on 
later discovery that defendant was a second of- 
fender. State v. Laird : 

Before a defendant can be sentenced asa “second 
offender he must be given notice and an oppor- 
tunity to be heard as to commission of the prior 
offense though the statute involved does not re- 
quire that he be so charged. State v. Laird ...... 
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Where jurisdiction has been acquired by appearance 
the only constitutional requirement is that he be 
given reasonable notice of any subsequent pro- 
ceedings based on the jurisdiction so obtained. 
Zalek v. Brosseau eee 598 

Our wire tapping statute is limited to mechanion! 
interference or connection with facilities of com- 
munication and does not encompass eavesdrop- 
ping. State v. Vanderhave et als .. date . 609 

The covert listening to a telephone cmuaiiins 
through an extension telephone or switchboard 
without knowledge of the participants is an inva- 
sion of the right of privacy but is not within the 
scope of our present wire tapping statute. State 
v. Vanderhave et als .. 2. cc cccccecccecceeeswncis 609 

The right to limit the number of witnesses on a 
single point is within the sound discretion of the 
trial court to be exercised with care to avoid an 
undue intrusion upon the substantial right of the 
accused to a fair trial. State v. Mucci ............ 623 

The trial court has the right, within reasonable limits, 
to restrict the number of witnesses to be examined 
as to any one point or fact. State v. Mucci ....... 623 


CONTEMPT 


Where a party is in contempt enforcement of the 
court's order should be required unconditionally 
and should not be conditioned on performance by 
the adversary of some other unrelated order of 
the court. Sarner v. Sarner ee . 286 


While leave to amend to add a <onnesiaiaa may 
properly be denied to a party while he is in con- 
tempt it should not be denied after he has purged 
himself of the contempt and will not be reversed 
where he has purged himself prior to the dieaiue 
Sarner v. Sarner aa : 286 


CONTRACTS 


Inability to deliver unencumbered title to property 
contracted to be sold is a breach entitling the 
other party to restitution. Nawyn and Braunius v. 
Capncet LEaUnGRG on. oie cee c nian cassie peers 3 

Provision in contract for sale on terms that in event 
of termination seller will refund one half of 
amounts paid on account construed to be operable 
only in event of breach by buyer. signs and 
Braunius v. Correct Laundry .................. 3 


Consideration applied upon a supposed contract 
unenforceable for lack of mutuality or indefinite- 
ness or the Statute of Frauds may be recovered 
by way of restitution. Nawyn and Braunius v. 
Correct Laundry ....... 3 

Where restitution is suught iene ma an stewed 
breach of an: alleged contract, it may not be had 
unless the other party is restored to the position 
in which it stood before the making of the alleged 
contract. Nawyn and Braunius v. Correct Laun- 
dry ve oe site rai P 4, atta 3 

The law is a silent factor in every contract and 
parties contracting in this State are presumed to 
have had our law in mind. Gibraltar v. Slapo 105 

“Love and affection’ unaccompanied by a material 
or pecuniary benefit, will not constitute a suffi- 
cient consideration to support a simple contract or 
a discharge of a Nsbsoiesaid instrument. In re 
Kirschenbaum .. ates» Sache kestae dean aaa 194 

Benefit certificates of societies confer vested oo 
which may not be impaired by subsequent amend- 
ment though the power to amend be reserved in 
general, and any subsequent alteration to have 
validity must be reasonable and in turtherance 
of the contractual right. Yager v. American : 205 

In construing conditional provisions adopted by 
amendments to benefit certificates, the basic 
purpose thereof must be recognized and where the 
reason for such condition disappears its legal 
effectiveness vanishes. Yager v. American .. 205 

Amendment requiring attendance of physician at 
least twice weekly before sick benefits could be 
collected held invaiid as to member who joined 
before the amendment and who was admittedly 
sick but did not require two treatments weekly. 
Vager v. Ame@ficgn... 0-66 2s cnees 205 

A right to damages for breach of a contract for 
the sale of land cannot exist when plaintiff's 
conduct was such as to foreclose equitable relief. 
Stammalohicv..: AGG. <<. 5.5.6 ses checs oan ake 255 

The question of whether a memorandum for the sale 
of lands is a binding agreement or merely prelim- 
inary to a binding formal contract is one of fact 
as to the intent of the parties. Stamato v. Agamie 255 

An attempted amendment, addition or supplemental 
agreement by one party incorporating additional 
conditions into a prior complete agreement is not 
binding on the other, though accepted by the 
other, unless it is supported by a new and in- 
dependent consideration. Axinn v. Gibraltar ..... 350 

Attempt by guarantor to add additional condition 
to prior completed guarantee held invalid, though 
accepted by the party guaranteed, for lack of con- 
sideration. Axinn v. Gibraltar eee .. 350 

A binding contract of guarantee cannot be cancelled 
unilaterally by the guarantor. Axinn v. Gibraltar 350 

Specification of certain forbidden types of operation 
in a contract for the rental of a motor vehicle 
negates the possibility that the parties intended 
to forbid other types of operation not sakes 
U-Drive-It v. Blomeley eis . 386 

Where agreement makes separate limitations on 
use of vehicle rented and on operation, parties 
will not be deemed to have intended an identity of 
meaning between “use” and Aieincieentai U-Drive- 
Tees. GO 8 ea eet (ee 286 

Held, offense of reckless driving was not within 
clause in motor vehicle rental agreement prohibit- 
ing use of vehicle in violation of law governing 
suse thereof so as to impose liability for damages 
on the renter. U-Drive-It v. Blomeley 386 

If a parol contract partly within the Statute of 
Frauds is entire and indivisible, the whole con- 
tract is unenforceable. Kufta v. Hughson 442 

An unsigned memorandum though prepared by de- 
fendants, is insufficient to comply with the Stat- 
ute of Frauds. Kufta v. Hughson ‘init ‘ 442 

¢Continued on next page) 
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Contracts, Cont’d 

Part performance such as will save an agreement 
from the bar of the Statute of Frauds must be 
such as would amount to the visitation of an equit- 
able fraud upon the doer if the statute were suc- 
cessfully invoked. Kufta v. Hughson .. é 

Part performance which will take an agreement ‘out 
of the Statute of Frauds must be a substantial 
change in position not compensable by restitution 
and beyond mere preparation for performance of 
the contract. Kufta v. Hughson .. 

Giving up a job or business in order take possession 
of land and arranging for necessary financing do 
not constitute such part performance as will take 
a contract out of the Statute of Frauds. Kufta 
v. Hughson : 

An agreement among ‘creditors to “extend the time 
for payment of their claims by the debtor for 
three years is a valid agreement supported by 
sufficient consideration and is binding not only as 
among the creditors but also as between each of 
them and the debtor. Massey v. Del-Valley Corp. 


CONTRIBUTION 

New Jersey Joint Tortfeasor Contribution Law-A 
Legislative Lesson, by Lawrence Bilder 

The Joint Tortfeasor’s Contribution Act applies to 
intentional as well as unintentional wrongdoers. 
Judson v. Peoples, et al 

Under the Joint Tortfeasor’s Contribution Act ‘the 
remaining tortfeasors are entitled to a credit in 
the award of damages for the pro rata share or 
shares of any tortfeasors relieved by settlement, 
and not merely to a credit in the amount of the 
settlement. Judson v. Peoples, etal .. .. 

In determining the number of units or tortfeasors 
for calculating contribution and credits a master 
and servant are considered one unit but are to be 
treated as separate units where the servant acted 
independently for his own benefit in addition to 
acting as agent for his master. Judson v. eeineaee 
ae 

An insolvent tortfeasor is to be calculated asa unit 
in calculating settlement credits under the Joint 
Tortfeasor’s Contribution Law where nothing sug- 
gests that at the time of settlement claimant 
knew of the insolvency and meant to prejudice a 
remaining defendant; the risk of loss of contribu- 
tion through insolvency remains with the offend- 


ers. Judson v. Peoples, et al 
CONVERSION 
The Nature of Conversion, by William L. Prosser .. 
COPYRIGHTS 


The Proposed New Statute For Protection of Com- 
mercialized Designs, by Norman Popper 


CORPORATIONS 


Relief may be granted against unconscionable acts 
of a director notwithstanding acquiescence, ratifi- 
cation or laches of some of the stockholders, if 
there remains but a single stockholder who is not 
subject to these defenses. Daloisio v. Peninsula 

Directors may not enter into contracts affecting 
their corporation in the benefit of which even one 
of their number participates, without the prior 
approval of al the stockholders; if they do the 
transaction is voidable at the option of the 
stockholders and the burden is on the directors to 
completely justify it. Daloisio v. Peninsula 

Directors may not use lack of funds of their corpora- 
tion as justification for their having taken rights 
personally unless they have exhausted all reason- 
able efforts to procure the necessary funds for the 
corporation. Daloisio v. Peninsula 

The fact that a transaction may be for the best 
interest of the majority of the stockholders is no 
jusification for selfdealing by directors; they owe 
loyalty to all stockholders. Daloisio v. Peninsula 

S. E. C. Requirements In Financing Small Business- 
es-The Current einen by Samuel M. Koenigs- 
berg ; 

Service of summons on foreign corporation ‘author- 
ized to do business in New Jersey cannot validly 
be made on the person in charge of the office of 
the registered agent after such agent has died. 
Arco v. Terry 

Service of summons on foreign corporation author- 
ized to do business in this State may be made by 
serving the Secretary of State where the register- 
ed agent designated has died or cannot be found 
in the State. Arco v. Terry 

A corporation cannot avoid an adverse “judgment ‘on 
the ground it appeared improperly by an agent 
instead of by an attorney-at-law. Jardine v. 
Koppel .. 

Equity will pierce the corporate veil of profit. as 
well as non profit corporations where the corpo- 
rate entity is used for fraudulent purposes or 
where it is sought to be used for the purpose of 
defeating justice. Macfadden v. Macfadden .. 

Held, corporate veil disregarded in order to enforce 
husband's obligation where he took and transfer- 
red title through corporations which he controlled, 
was in fact the owner of the property, and treated 
it as his own. Macfadden v. Macfadden ... 

In their dealings with the corporation and its assets, 
officers and directors are quasi-trustees for the 
benefit of shareholders and may not use corporate 
assets for their personal advantage without the 
knowledge of shareholders. Judson v. Peoples, et 
al 

Neither a New ‘York cor poration not licensed to do 
business in New Jersey but doing business here. 
nor another foreign corporation to which it assigns 
a contract made by it in New Jersey, can maintain 
an action on such contract in this state. Admiral 
v. Bovadikov an 

A corporate creditor may by an action in the Chan- 
cery Division impose personal liability on corpor- 
ate officers who for 30 days after a request so 
to do, neglect or refuse to file a certificate of paid 
in capital as required by N. J. S. 14:8-16. Sylvania 
v. Fulmer 

The personal liability imposed by N. J.S. 14:8- 16 is 
not dependent on a showing of any damage to the 
creditor resulting from the failure to file the 
certificate of paid in capital. Sylvania v. Fulmer 
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N. J. S. 14:8-16 does not require any particular form 
or terminology in the request nor require that 
the offi¢er of whom the request is made be ap- 
prised of the consequences of his failure to 
comply. Sylvania v. Fulmer Me pr Se 


COSTS 

Held, court properly assessed as costs expenses of 
surveyor’s testimony where defendant refused to 
admit survey after demand pursuant to R. R. 
4:26-1. Barberi v. Bochinsky .. .. 

Court stenographer’s fees are at the expense “of the 
party requesting his appointment. Barberi v. 
Bochinsky : Sig RM oreneads 


COUNSEL FEES 


Counsel fees should not exceed the reasonable value 
of the services rendered and in adversary proceed- 
ings such as labor injunction cases are not designed 
to achieve complete indemnification. Westing- 
house v. Local 449 

The amount of the bond posted by the employer in 
a labor injunction case pursuant to N. J. S. 2A:15- 
53 is not the limit or maximum that may be allow- 
ed by the court as counsel fees. Westinghouse v. 
Local 449 : 

Counsel fees may be awarded by the court against 
the employer in a labor injunction action where 
the injunctive relief sought by the employer is 
denied. Westinghouse v. Loca] 449 .. : 

Allowance to a substituted administrator for legal 
services rendered in an attempt to intervene in an 
appeal from his appointment are not proper. In re 
Whitford 

Counsel fees for legal services rendered in behalt 
of the estate may be allowed to an administrator 
though no assets of the estate came into his hands 
and though his appointment was subsequently set 
aside, but such allowances can oniy be made when 
his account is settled under R. R. 5:3-6 (a). In re 
Whitford 

The admeasurement of the. quantum of a fee deeem- 
ed to have been earned by counsel is a function 
of a discretionary nature. In re Tiene 

Where the judge who made the allowance of counsel 
fees and disbursements had the superior opportun- 
ity of personal acquaintance with the proceedings 
in which the services were rendered, the appellate 
court will not nullify his action unless it is plainly 
erroneous and manifestly a misuse of discretion. 
In re Tiene 

The fact that the appellate court may " believe a 
larger fee might have been allowed is not suffi- 
cient for a finding that there was an arbitrary 
misuse of discretion in the allowance made. In re 
EO curs crete sikh n aie Riven sate 

A release by a wife to her husband, in a separation 
agreement, from all costs and fees in any proceed- 
ing is not binding on the court. Casteel v. Casteel 

A court may, but is not required to, allow counsel 
fees to a divorced wife in a custody seaechaesien 
Casteel v. Casteel 

The allowance of counsel fees ‘to plaintiffs as a 
condition of dismissal of their action on the ground 
of forum non conveniens urged by defendants is 
not barred by R. R. 4:55-7. Vargas et als v. A. H. 
Bull Steamship Co. et als 

Allowance of fees as a condition to granting a dis- 
missal on the ground of forum non conveniens is 
within the inherent power of the court to make 
the dismissal subject to appropriate terms which 
will accomplish equal justice. Vargas et als v. A. 
H. Bull Steamship Co. .. : 


COUNTERCLAIM 
While counterclaims against a plaintiff in an inter- 
pleader action are permissible, they are not there- 
after barred under R. R. 4:13-1 for failure to assert 
them in such action though they be liquidated or 


capable of being ascertained by calculation. Axinn 
se? oa . 3 


v. Gilbraltar 


COURTS 

It is improper to order a severance of causes the 
only purpose of which is to gain additional filing 
fees. Addis v. Logan : ae 

Summer Schedule of the Courts 

Review of Supreme Court's Work 

Power of court to designate and call 
expert witness sustained 

Weintraub Calls for Major Changes 
RRSIMNAR Ses foce oie. oso ouar arg dois es hae SoS RR ears Bee 


CREDITOR’S RIGHTS 
A debtor’s conveyance of his property in considera- 
tion of an agreement to support him in the future 
is invalid as to existing creditors where the con- 
veyance rendered him insolvent or prejudiced the 
creditors’ rights: it may be set aside by them as a 
fraudulent conveyance regardless of motives or 
absence of actual intent to defraud. Townsend v. 
McGrain 
An agreement among creditors ‘to ‘extend the time 
for payment of their claims by the debtor for three 
years is a valid agreement supported by sufficient 
consideration and is binding not only as among 
the creditors but also as between each of them and 
the debtor. Massey v. Del- Valley Corp .. : 


CRIMINAL LAW 

The making of a check with a signature of a ficti- 
tious person as maker, with the intent to use and 
represent it as a genuine negotiable instrument 
so as to defraud someone, constitutes the crime of 
forgery at common law and under N. J. S. 2A:109- 
1. State v. Ruggiero 

The practice before and after the new rules implies 
a right in the state to appeal from a dismissal or 
acquittal based on double jeopardy where made 
before actual trial of the main issue but whether 
the state can constitutionally exert the right 
where dismissal or acquittal occurs after the 
jury is sworn is not decided. State v.Mark .. . 

The State has the right to appeal from a dismissal of 
an indictment but not from an sapenaiie after trial. 
State v. Mark 

Conviction as disorderly person "based on possession 
of obscene material bars subsequent prosecution 
for possession of the obscene material with intent 
to utter to the view of another in violation of N. J. 
S. 2A:115-2. State v. Mark he Parti 
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On an indictment for abortion under N. J. S. 2A:87-1 
the State must establish that the woman was 
“pregnant” but need not show she was — with 
child. State v. Sudol : 

The former Parole Board had authority to issue a 
a license to be at large with conditions and then 
surrender the prisoner to another jurisdiction for 
trial on other charges there, and such license re- 
mained subject to the conditions thereon author- 
ized by statute. State v. Van Dorn .. 

In computation of credit for time on parole, ; a pris- 
oner is not entitled to credit for time served while 
on parole on a sentence for another offence nor 
for the time from the date he is declared delin- 
quent for violation of parole rules if the parole is 
thereafter revoked for reasons other than subse- 
quent conviction of crime. State v. Van Dorn 

Failure to draw special panel of 48 or more Jurors 
from full general panel, as specified by N. J. S. 
2A:-74-9 and 10, in a murder case, is reversible 
error and actual prejudice need not be shown. 
State v. Kociolek ; 

A prisoner sentenced to State Prison is entitled to 
commutation credits against his sentence based 
only on the period of his confinement to State 
Prison and cannot have such credits based on time 
served in a county jail while alabiies sentence. 
Lipchitz v. State Ete 

R. R. 3:7-10 (c) requiring sentencing ‘ ‘without un- 
reasonable delay” is merely directory and not 
mandatory. In re Leibowitz 

While a defendant may not receive the same com- 
mutation credits for time spent in a county jail as 
for that in State Prison, it does not follow that he 
has been prejudiced thereby so as to warrant 


itz 

The sentencing ‘court “has ‘jurisdiction and ‘power, 
even in the absence of statutory authorization, to 
correct a sentence illegally imposed and this 


Crimi 


issuance of a writ of habeas corpus. In re Leibow- 


power does not expire until a valid sentence is 


imposed. State v. Culver 


The requirement of presentence investigation made 


by R. R. 3:7-10 (b) is a mandate of the highest 
order and a sentence imposed without such inves- 
tigation should be remanded to secure compliance 
even where the sentence was a resentence. 
v. Culver 

Review of a conviction is by appeal from the judg- 
ment of conviction itself, ordinarily to the County 
Court under Rule 3:10-10 with a trial de novo in 
the absence of a stenographic record, and may not 
be had by appeal from a denial of a motion made 
in the municipal court to vacate the conviction. 
State v. Menke 


State 


R. R. 8:7-11 deals only with applications to correct | 


illegal sentences. State v. Menke 

An agreed statement of the record which ‘does not 
include the evidence before the municipal court. 
is not the equivalent of a stenographic record for 
the purposes of R. R. 3:10-10 ‘a) so as to warrant 


consideration of an appeal by the County Court 


without trial de novo. State v. Menke 

On appeal to the County Court from a Municipal 
Court conviction the County Court can reverse 
where a fundamental constitutional or jurisdic 
tional deficiency in the conviction is disclosed. 
State v. Menke 


Reopening of the State's case after the State and 


defense have rested 
trial court. State v. Menke 

It is prejudicial error in a criminal ¢ case ‘to refuse to 
admit inquiry of a principal witness for the State 
as to whether he has arranged for or expects some 
leniency from the state or federal authorities, 
with regard to his own involvment with these 
authorities, by his testifying in the present case 
in which both authorities were interested and 
were cooperating. State v. Curcio 

The court will not assume that jurors disregarded 
the court’s instructions and read newspaper ac- 
counts of the trial and thereby became ain 
State v. Curcio 

Where concert of action by the participants is neces- 
sary to commission of a statutory crime or offense. 
an indictment for conspiracy to commit that of- 
fense will not lie. State v. Aircraft Supplies, 
als 

An indictment for ¢ common law conspiracy will not 
lie for the commission of the offense of commer- 
cial bribery now encompassed by Sec. 88 of the 
Disorderly Persons Act. State v. Aircraft saacneaiel 
et als 

Report on Public Defender meee 

There is no right to finger- print or - photograph a 
person charged with a traffic violation though he 
be confined in county jail as a result of such 
violation; the right to take such data is confined to 
cases of indictable offenses or other cases specified 
in R. S. 53:1-13 and 15. Roesch v. Ferber 

A witness testifying before a legislative investigat- 
ing committee cannot by there admitting a crime 
secure immunity from prosecution if the offense 
may be established by other evidence. State v. 
Spindel : Ae 

The immunity from arrest conferred ‘by MN. J.-S: 
2A:81-21 applies only to witnesses subpoenaed to 
testify in criminal proceedings and does not apply 
to witnesses before legislative committees. State 
v. Spindel : 

Under R. R. 3:2-3 an "arrested defendant who does 
not waive examination is entitled to a hearing on 
the evidence before the magistrate who is to de- 
termine from such evidence, excluding evidence 
privileged under N. J. S. 52:13-3, whether there is 
probable cause for the accusation. State v. Spindel 

Indictments should not be vitiated merely on affida- 
vits and without full hearing, especially where 
the affidavits are in general terms and state con- 
clusions. State v. Manney 

R. R. 3:3-6 is regulatory rather than mandatory and 
a mere technical violation without proof of some 
circumstance at least suggesting prejudice is not 
sufficient to invalidate the indictment returned. 
State v. Manney 

Presence of acting deputy pa jury clerk in jury 
room during what may have been a deliberative 
session insufficient without more to require dis- 
missal of indictment. State v. Manney as 
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Grand jurors are not by their oath of secrecy pro- 
hibited from disclosing that an unauthorized per- 
son was present in the grand jury room. State v. 
Manney : 

A defendant indicted for murder in “the statutory 
form will not be admitted to bail in the absence 
of proofs countervailing the presumption of guilt 
inferred from such indictment. State v. Williams 

A defendant in a criminal case is not entitled to 
inspection of statements and records in the posses- 
sion of the State in advance of adverse testimony 
against him by the witnesses whose statements 
they are or to whom they pertain. State v. Wil- 
liams 

An indictment in N. J. S. 2A ; 151- 56 isaieind 
possession of a revolver with intent to use it 

“against divers persons to the Grand Jurors un- 
known” is sufficient and need not name or other- 
wise describe such other person. State v. Greene 

The identity of the intended victim is not a 

material part of the crime of unlawful possession 
of weapons interdicted by N. J. S. 2A:151-56. State 
v. Greene We pas : 

An indictment can charge an intended offense 
against a person unknown if the identity of the 
person is in fact unknown to the Grand Jury. State 
v. Greene : : oe oS. 

A confession by defendant made to the police of 
intent to use a weapon against a named person 
is not a fatal variance from an indictment charging 
the person is unknown where there is no proof 
such person existed or that the Grand Jury knew 
of the identity of the person. State v. Greene 

A prior conviction for abandonment and non support 
does not bar a subsequent prosecution for the 
same offense committed after the date charged 
in the first prosecution. State v. Hardt .. .. 

Desertion is a continuing offense committed when- 
ever there is an overt act in violation of the stat- 
ute. State v. Hardt me 

The constitutional and statutory history of our gam- 
ing statutes indicates our lottery statutes are to 
be construed as intending a broad rather than a 
narrow scope. State v. Rucker 

N. J. S. 2A:121-3 (b) makes possession by anyone ‘of 
any paper etc. however remotely connected with 
the lottery business a crime, and is not limited to 

session of papers directly connected to a speci- 


poss 
fic game nor to possession by ons taking bets. 
State v. Rucker 

By virtue of N. J. S. 2A:121-5 the state need not 


prove in a prosecution under N.' J. S. 2A:121-3(b) 
the existence of any specific lottery. State v. 
pT Pa MU RRS Rie ace epee ee not ore 2 

Observations on Extent of Right to Counsel. State 
v. Bentley 

Defendant has the right to be present at pretrial 
conference but his presence not mandatory. 
State v. Bentley 

The fixing of excessive bail is not ground for appeal 
after conviction. State v. Bentley 

Where there is general conviction On all ‘sections ot 
a complaint. it will be upheld on appeal if there 
is a single good section in the complaint. Town- 
ship v. Sagorodny : A act aie 

An appeal to the County Court from a conviction 
in a municipal court cannot be limited to any as- 
serted error in the municipal court trial but must 
be heard and determined by trial de novo on the 
record, if there be one, or on plenary trial de novo 
if there be no record. State v. Menke 

On acceptance of a plea of non vult to a charge of 
lst degree murder, defendant is to be sentenced 
inder N. J. S. 2A:133-3 to either life imprisonment 

or the sentence imposed for 2nd degree murder, 
and is not entitled to a hearing to determine the 
degree of guilt for the purposes of the sentence. 
State v. Magonia 

A sentence will not be reconsidered on appeal after 
the time limited by R. R. 3:7-13 merely on some 
additional matter which might or might not have 
persuaded the trial judge to impose a lesser sen- 
tence. State v. Magonia 

A defendant should not go free merely becaus se his 

trial was long delayed when there is no evidence 

of any prejudice to defendant by the delay. State 
*. O'Leary ; ie ; 

The Sex Offender ics is a constitut eal exercise 
of the Legislative power to classify criminals for 
the purpose of sentence and release and does not 


is 





violate equal protection of the law by denying 
commutation time and work credits. State v. 
Wingler 


A defendant ‘iiethasnasin ren the Sex Offender Act 
may be confined or transferred to a penal institu- 
tion in the discretion of the Commissioner of the 
Department of Institutions and Agencies where 
he deems it necessary or advisable. State v. Wing- 
ler 
be sentenced under the Sex Offender Act ‘be- 
ause of disparity in age between the offender 
te the offended, the defendant must be over 21 
years of age. State v. Wingler : 

| Before sentencing a defendant under the Sex Ot- 
fender Act the court should submit the Diagnostic 
Center's report to the defendant and accord him 
a hearing. ‘Administrative directive to that effect 

to be issuesd). State v. Wingler 4 

While the Commissioner has discretionary pow er ‘to 
transfer defendants sentenced under the Sex Of- 
fenders Act, the power may not be exercised 
arbitrarily in conflict with the baiting pur- 
pose. State v. Wingler 

/ On indictment for obtaining money under ‘fals se pre- 
tenses contrary to N. J. S. 2A:111-1 the State must 
prove not only that defendant made false state- 
ment but also that he knew it was false. State v. 
Samurine 

' The constructive know ledge imputed by the Record- 
ing Act is not such knowledge as will support a 
conviction under N. J. S. 2A:111-1, State v. Sam- 
urine : . eh set é 

Where prejudicial testimony is improperly given 
and prompt motion for mistrial is denied, burden 
is on State to prove there was no possible injury 
to defendant. State v. Samurine -s 
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Where evidence of guilt is thin, improper testimony 
as to prior criminal record of defendant is prejudi- 
cial error warranting reversal and new trial. 
State v. Samurine ‘ 

A defendant cannot be convicted of both armed rob- 
bery and assault with intent to rob for a single 
occurrence; the latter is an integral part of the 
former. State v. Wines and Palumbo ee 

It is plain error to charge that the defense of alibi 
must be proved beyond a reasonable doubt or by 
the greater weight of the evidence and where such 
statements are not withdrawn but are permitted to 
stand as a prefatory premise the error is not cured 
by a later correct statement of the law. State v. 
Wimes and Palumbo... ... . 0 cicrcsinacscises 

The provision of R. R. 8:7-11 that dei court “may 
reduce or change a sentence within 60 days from 
the date of the judgment of conviction” author- 
izes reduction but not increase of the sentence 
within the time prescribed modifying the general 
rule that a sentence may not be altered after it 
has been put into execution even by way of miti- 
gation. State v. Laird pats : peers 

The provision of R. R. 8:7-11 that the court “may 
correct an illegal sentence at any time” cannot 
interfere with the fulfillment of basic civil rights. 
State v. Laird 

A valid sentence once executed cannot be constitu- 
tionally increased. State v. Laird 

A sentence as a first offender for drunken driving 
cannot be increased after payment of the fine on 
later discovery that defendant was a second of- 
fender. State v. Laird ave Gi cbalabnt oaaene 

Before a defendant can be sentenced as a second 
offender he must be given notice and an oppor- 
tunity to be heard as to commission of the prior 
offense though the statute involved does not re- 
quire that he be so charged. State v. Laird 

While receiving stolen goods is a separate substan- 
tive offense so that legally one cannot be guilty 
of larceny and receiving of the same property, a 
receiver can be guilty of conspiracy to commit 
theft, where he has conspired therein beyond the 
buy-sell arrangement as receiver. State v. Van- 
derhave et als 

The gist of the offense of conspiracy consists i in the 
unlawful confederation and it is an offense sepa- 
rate and distinct from the crime planned and 
consummated. State v. Vanderhave et als 

The covert listening to a telephone conversation 
through an extension telephone or switchboard 
without knowledge of the participants is an in- 
vasion of the right of privacy but is not within 
the scope of our present wire rene statute. 
State v. Vanderhave et als 

Our wire tapping statute is limited to aacuien 
interference or connection with facilities of com- 
munication and does not encompass eavesdrop- 
ping. State v. Vanderhave et als 

Failure to charge that evidence of oral admissions 
by the accused should be considered with extreme 
caution is not plain error where the likelihood of 
error, faulty memory and the like is absent. State 
v. Campisi 

Held, evidence of prior use of narcotics is admissible 
on indictment for possession, with proper caution- 
ary instructions and limitations to its effect. 
State v. Campisi 

While as a general rule proof of the commission ‘of 
other offenses is not admissible as establishing a 
propensity to commit the crime charged in the 
indictment, there are exceptions when such proot 
has probative weight in respect of system, in- 
tent, knowledge, motive or state of mind. State 
v. Campisi : 

While technically tuttane of accused to testify raises 
an inference, rather than a presumption, of inabil- 
ity to truthfully deny inculpatory facts within his 
personal knowledge, it is not plain error to 
charge that it raises a ‘strong presumption” 
thereof and submit the issue to the jury with a 
proper charge on the presumption of innocence 
and burden of proof. State v. Corby 

The failure of accused to take the stand does net 
raise any inference of guilt per se nor offset the 
presumption of innocence but does permit an in- 
ference that he could not truthfully deny incul- 
patory facts adduced by the state which were 
within his personal knowledge. State v. Corby 

bx. cndant is entitled to examine transcript of state’s 
witness’ testimony before grand jury and to cross 
examine thereon where the witness used it to re- 
fresh his memory before trial. State v. Mucci ... 

The defendant in a criminal case is entitled to exam- 
ine, and cross-examine a state’s witness on, mem- 
oranda used by him either on the stand or before 
trial to refresh his recollection and to show it to 
the jury to effect the witness’ credibility. State 
v. Mucci .. ESA EE PRE OT Ler ees 

The right to limit the number of witnesses ona 
single point is within the sound discretion of the 
trial court to be exercised with care to avoid an 
undue intrusion upon the substantial right of the 
accused to a fair trial. State v. Mucci 

Evidence is admissible under the defense of alibi 
only if it tends to establish defendant’s presence 
elsewhere at the time of the commission of the act 
charged: hence evidence that defendant was in the 
period involved engaged in a legitimate business 
may be character evidence but does not sustain 
the defense of alibi. State v. Mucci 

The trial court has the right, within reasonable 
limits, to restrict the number of witnesses to be 
examined as to any one point or fact. State v. Mucci 


as 


CUSTODY 


The full faith and credit clause does not require a 
state to attach greater finality to an adjudication 
of a sister state than it would have in the latter 
state and the former can adjudicate a question, 
such as cusody. on any basis on which the latter 
could reconsider its adjudication. Casteel v. 
Casteel 

The full faith and credit clause does not preclude a 
state from enforcing in its courts the policy of its 
statutes on subjects properly the incidents of its 
jurisdiction, such as custody of children resident 
and-domiciled in the state. Casteel v. Casteel 
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Our public policy precludes abdication by our courts 
of their duty to decide what custodial disposition 
is for the best interests of children native to and 

. resident as well as domiciled in our state. Casteel 
v. Casteel : 

While our cases tend to support | in rem "jurisdiction 
in custody matters based on residence or physical 
presence without domicile, it is doubtful whether 
they support the conclusion that mere temporary 
presence of a child in a state on a visit is an 
adequate basis for ial eeueneniie of a 
Caésteel v. Casteel : Paple 


DAMAGES 


The measure of damages for an encroachment which 
constitutes a continuing trespass is generally the 
difference in value of the lands before and after 
the encroachment but may in a proper case be 
the cost of removing the encroachment so long as 
such cost does not exceed the diminution in 
value proven. Barberi v. Bochinsky 

Reasonably probable future consequeneces of an 
injury are an element of damages but not merely 
possible future consequences. Budden v. Gold- 
stein . 

A person ned by anata wrong is obliged to 
exercise ordinary care to seek medical and sur- 
gical treatment so as to minimize the damages 
and failure to do so bars recovery for damages 
which could have been averted sd so a 
Budden v. Goldstein |. 

An injured party may elect to setuie “ undergo an 
operation if there is present some peril to life 
therein, though slight. Budden v. Goldstein 

Where injury is one which could be cured by oper- 
ation which injured party has the right to elect to 
avoid, jury should be instructed to consider or 
disregard expenses and cost of operation and 
different aspects of pain and disability in accord- 
ance with their finding as to whether plaintift 
would or would not be sain on. Budden v. 
Goldstein 

A right to damages for ‘breach of a ‘contract for the 
sale of land cannot exist when plaintiff's conduct 
was such as to foreclose aeauniie relief. Stamato 
v. Agamie seit tna We clo 58 Ea ae ltag era 

“Actual Malice” includes not only a designedly evil 
intent but also such a want of feeling or disregard 
of consequences as to impute a bad motive. Bock 
v. Plainfield Courier-News ..................... 

Damages in an action for libel are divided into 
three classes: (1) punitive, where actual malice is 
shown; (2) special, where proof of specific econ- 
omic loss is shown; and (3) general, which the 
law presumes, without proof of injury, from any 
publication defamatory on its face. Bock v. Plain- 
field Courier-News. 

J. S. 2A:43-2 does not bar recovery “of “general 
damages from a newspaper in a libel action though 
no retraction was demanded. Bock v. Plainfield 
Courier-News 
A defrauded party is not entitled to an " advantage 

secured by the frauddoer at someone elses expense 

which did not result in damage to the party. Jud- 
son v. Peoples, et al 

Award of punitive damages in ‘civil. action for same 
wrong for which defendant has been prosecuted 
criminally does not constitute ew double 
punishment. Morris v. MacNab ae 

A plaintiff is entitled to punitive as well as compen- 
satory damages for a willful and malicious wrong. 
Morris v. MacNab 

A parent is not entitled to ‘damages for future loss 
of services from permanent injuries suffered by 
his young child unless there is a reasonable basis 
for finding. in all probability, some loss of services 
in the future. Simmel v. N. J. Coop Co. 


DANGEROUS INSTRUMENTALITIES 


igi 


N. 


A possessor of lands who creates or maintains a 
condition of such nature that he knows or should 
know it is likely to cause death or serious bodily 
harm is liable for injuries sustained thereby by a 
trespasser if the possessor knows or should know of 
the presence of the trespasser or that trespassers 
constantly intrude upon the area and has reason 
to believe they will not discover the condition 
and there is a failure of reasonable care to warn 
the trespasser of the condition and the attendant 
risk of harm. Imre v. Riegel ‘ 

Held, on facts, jury question as to negligence and 
liability was presented where trespasser walking 
on defined path sustained injuries when crust on 
top of path caved in precipitating him into under- 
lying bed of hot embers. Imbre v. Riegel 


DEATH ACTIONS 


Negligence of a parent does not necessarily bar his 
recovery under the death act. Cloyes v. Delaware 


DEBTOR AND CREDITOR 


Mutual debts. though liquidated, do not cancel one 
another without mutual‘assent or judicial action 
Four-G Corp. v. Ruta ; - 


DECLARATORY JUDGMENTS 


The test for the availability of declaratory relief is: 
Do the facts alleged show that there is a substan- 
tial controversy between parties who have ad- 
verse legal interests of sufficient immediacy and 
reality to warrant the issuance of a declaratory 
judgment? Condenser v. American 

The existence of a factual dispute is not a hinder- 
ance to a declaratory judgment action. Condenser 
v. American 

Declaratory relief should not be ‘lightly denied and 
the Act should be liberally construed to accomp- 
lish its intended purpose. Condenser v. American 

Under the Declaratory Judgment Act, particularly 
N. J. S. 2A:16-53, 54, a declaratory judgment 
action will properly lie to determine the existence 
or non-existence of coverage under an insurance 
policy or the obligation of the carrier to defend 
a pending or relatively certain damage action 
against the assured. Condenser v. American 

(Continued on next page) 
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DEEDS 
Held, location of cesspool used for property con- 


veyed on neighboring property and without right 
thereto is not breach of warranty of title of prem- 
ises and appurtenances. Potter v. Hill v. Grolle- 
mund v. Newton 

A covenant in a deed to warrant and. defend the 
premises conveyed “with the appurtenances” does 
not warrant that there is a cesspool on the lands 
conveyed or that all things essential to the full 
enjoyment of the property, whether or not owned 
by the grantors, were being conveyed. Potter v. 
Hill v. Grollemund v. Newton : 


DEFAULTS 

Held, where defendant's affidavits on application to 
reopen default judgment in conditional sale defi- 
ciency suit indicate fair market value far in excess 
of resale price credit allowed and plaintiff files 
no counter affidavits, default judgment should be 
opened for the limited purpose of litigating issue 
of fair market value and sepraialiaetie credit. Mary- 
land v. Reeves eBay i 


DEPOSITS 
While a court may direct a party to deposit funds 
withdrawn from a joint account in order to main- 
tain the status quo, such order should be limited 
to the funds withdrawn which still remain in the 
possession or control of the party. Sarner v. 
Sarner : bg tees ‘ 0s 206 
DESCENT 


Where the closest living next of kin are first cousins, 
property of an intestate decedent descends and 
is distributed among the living first cousins and 
the issue of deceased first cousins, the living cous- 
ins taking per capita and the children or grand- 
children of deceased first cousins inheriting per 
stirpes the share which their ancestor would have 
taken had he survived. Riley v. Smith 


DIRECTORS 


The fact that a transaction may be for the best inter- 
est of the majority of the stockholders is no just- 
ification for selfdealing by directors; they owe 
loyalty to all stockholders. Daloisio v. Peninsula 2 
Relief may be granted against unconscionable acts 
of a director notwithstanding acquiescence, ratifi- 
cation or laches of some oft the stockholders, if 
there remains but a single shockholder who is not 
subject to these defenses. Daloisio v. Peninsula z 
Directors may not use lack of funds of their corpo- 
ration as justification for their having taken 
rights personally unless they have exhausted all 
reasonable efforts to procure the necessary funds 
for the corporation. Daloisio v. Peninsula .. 2 
Directors may not enter into contracts affecting 
their corporation in the benefit of which even one 
of their number participates, without the prior 
approval of all the stockholders; if they do the 
transaction is voidable at the option of the stock- 
holders and the burden is on the directors to 
completely justify it. Dalpisio v. Peninsula 3% 2 


DISCOVERY 


A defendant in a criminal case is not entitled to in- 
spection of statements and records in the posses- 
sion of the State in advance of adverse testimony 
against him by the witnesses whose statements 
they are or to whom they pertain. State v. Wil- 
liams pate es . : 397 


2895 


591 


DISMISSAL 
A dismissal without prejudice adjudicates nothing 
and another action may be instituted on the same 
facts alone or in company with others. Christian- 
sen v. Christiansen a 


DISTRIBUTION 

Where the closest living next of kin are first cousins, 
property of an intestate decedent descends and is 
distributed among the living first cousins and the 
issue of deceased first cousins, the living cousins 
taking per capita and the children or grand- 
children of deceased first cousins inheriting per 
stirpes the share which their ancester would have 
taken had he survived. Riley v. Smith 


DIVORCE 


While limited divorce and separate maintenance are 
much the same, the former-ends and forbids the 
obligation of cohabitation while the latter favors 
resumption thereof and this difference is sufficient 
to sustain different legislative treatment of prop- 
erty rights thereunder. Lavino v. Lavino .« 357 

A wife who has obtained a limited divorce and 
thereby lost all legal interest in her husbands 
property cannot attack a conveyance by him for 
failure to recite such divorce as required by N. J. 
S. 2A:34-6. Lavino v. Lavino : 

Summary and Analysis of Rule Changes Affecting 
Actions Involving Reconciliation, by Morris 
Schnitzer and Julius Wildstein .................. 


DOMESTIC RELATIONS 

The Juvenile and Domestic Relations Court has 
jurisdiction under N. J. S. 2A:4-18e to order a 
husband who has wilfully failed to provide food 
or food money for his wife to do so though they 
reside in the same household, which he provides. 
and there has been no desertion under the divorce 
law. Mattox v. Mattox 1 

The Domestic Relations Court has jurisdiction under 
N. J. S. 44:1-140 to entertain an action by an in- 
digent parent to compel his child or children to 
support him. Gierkont v. Gierkont Boo .. 409 

The obligation of a child to support his indigent 
parent under N. J. S. 44:1-140 is imposed only if 
the child is of sufficient financial ability, which 
means having enough for his own needs and 
reasononable —— and something over. Gierkont 
v. Gierkont : .. 409 

A married daughter who has no separate means and 
no separate income is not legally obligated to sup- 
port her indigent parent. Gierkont v. Gierkont .. 

Under R. R. 44:1-141 the obligation of a child to 
support his parent should be enforced only in 
proportion to the number of years of support 
rendered by the parent during the child’s minority. 
Gierkont v. Gierkont Lester Bi fer fas, oo 
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The Heart, Balm Act broadly intended to prevent 
recovery’ of damages for loss of the promised ad- 
vantage of marriage but was not intended to 
preclude an action for restitution of money trans- 
ferred on defendant's fraudulent representation 
he could and would lawfully marry plaintiff. 
Morris v. MacNab 263 

The Heart Balm Act does not preclude recovery of 
money secured by false representations apart from 
any promise of marriage nor recovery of damages 
for humiliation and anguish suffered as a result of 
defendant's fraudulently entering into a bigamous 
marriage with plaintiff. Morris v. MacNab 


DOUBLE JEOPARDY 

The practice before and after the new rules implies 
a right in the state to appeal from a dismissal or 
acquittal based on double jeopardy where made 
before actual trial of the main issue but whether 
the state can constitutionally exert the right where 
dismissal or acquittal occurs after the jury is 
sworn is not decided. State v. Mark : 

Conviction as disorderly person based on possession 
of obscene material bars subsequent prosecution 
for possession of the obscene material with intent 
to utter to the view of another in violation of N. 
J. S. 2A:115-2. State v. Mark 


DOWER 
A wife who has secured a limited divorce has no 
dower rights in property acquired by her husband 
after the enactment of N. J. S. 2A:34-6 in 1949 
Lavino v. Lavino . 


DRUNKEN DRIVING 


In order for the results of a Drunk-O-Meter test to 
be admissible it must be first established (1) that 
the chemicals used were compounded to the proper 
percentage (2) that the operator and machine 
were under the periodic supervision of one who 
understands the theory of the machine (3) that the 
witness who calculated and translated the reading 
of the machine was qualified. State v. Brezina .. 

Results of Drunk-O-Meter test rejected for lack ot 
proof that chemicals used were tested or com- 
pounded to proper percentage. State v. Brezina 

While a layman’s opinion as to drunkenness is admis- 
sible his means of judging correctly must be sub- 
mitted to the trier of the facts. State v. Brezina 

Held, evidence insufficient to Support officer's con- 
clusion that defendant was drunk, thus leaving 
reasonable doubt requiring acquittal in drunken 
driving case. State v. Brezina 

DURESS 

The test as to duress now is simply whether the 
person complaining has been constrained to do 
what he otherwise would not have done. Durham 
v. Kudra . 206 

The soundness of the ruling that. a person cannot 
claim to have made a payment under duress if he 
had available an adequate remedy in the courts 
to test or resist it before making the payment. 
questioned. Durham v. Kudra : : 206 

“Business compulsion” such as danger of serious 
impairment of good will, may constitute duress 
justifying restitution of payment compelled there- 
by. Durham v. Kudra wie gavtte 

Redress may be had to recover money paid out 
under “‘business compulsion” to recover property 
of another necessary to the payer's business. Dur- 
ham v. Kudra ae : 
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EASEMENTS 
Where the width of a roadway is fixed in an ease- 
ment, its use as such may be commensurate with 
the entire width thereof; but where there is any 
ambiguity as to the extent of the easement, the 
surrounding circumstances including the physical 
conditions. the character of the servient tenement 
and the requirements of the grantee determine the 
controlling intent. Hyland v. Fonda 
Where easement is granted “over” or “along a piece 
of land of a certain, width, it will depend on the 
circumstances whether the reference is to the 
width of the way or is merely descriptive of the 
property over which the grantee may have such 
a way as may be reasonably necessary. Hyland v. 
Fonda : ones 147 
An owner of a dominant ‘easement may do that 
which is reasonably necessary to enjoy it and may 
keep it in repair but may not substantially alter it 
physically without the owner's consent. Hyland 
v. Fonda 147 
Held. “black topping” of right of way under the cir- 
cumstances here not reasonably necessary to en- 
joyment of easement and hence an unauthorized 
alteration. Hyland v. Fonda ...__—idii...... 
Where an easement of way by grant contains an 
express limitation of the use to which the way 
is to be put, it will be enforced though it becomes 
necessary for use for purposes of the dominant 
owner not existing or contemplated when the 
easement was created. Leasehold v. Fulbro, et als 
An easement by grant must be construed so as to 
carry out the intent of the parties as expressed in 
the grant as a whole and the court cannot enlarge 
or alter same so as to burden the servient tene- 
ment to a greater extent than was contemplated 
at the time the easement was created. Leasehold 
v. Fulbro, et als 
Where there is uncertainty as to the intent of the 
parties to an easement by grant, the court may 
look to surrounding circumstances to ascertain 
same. Leasehold v. Fulbro, et als . 610 
Held. on facts, grant of easement of way Over an 
alley for horses and carriages to barns and Stables 
on the dominant lot or “unto the rear of said lot 
until the same be erected”, conveyed a limited 
easement for vehicles into and from structures on 
the lot in connection with residential use thereof, 
and does not include use of the alley for parking 
or truck loading or in conjunction with commer- 
cial use of the lot. Leasehold v. Fulbro et als ... 
An easement is declared abandoned when there is 
action by the dominant tenant indicating an intent 
never to make the use permitted sisal Leasehold 
v. Fulbro, et als .. 610 
An owner cannot have an easement | in “his own 
lands. Leasehold v. Fulbro et als as 
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While a grant of an easement cannot be altered SVIDEN 


judicially, a restrictive covenant will not be en- 


forced which can no longer do the land intended _ 
to be benefitted thereby any good. Leasehold v miss 
Wemono, iet ale: 2 ee osha e's ‘ mad 
The requisites for easement by prescription are » the rela 
same as for title by adverse possession. Baker et furt! 
1S: iV: NORIMABOCH.  CETEIS A... sia oes. host oa he ee not 
The user of a lake for recreational purposes is cons 
deemed or presumed to be permissive not hostile vy. ¥ 
Baker, et als v. Normanoch, et als ............... 
EQUITY Staten 
Equity will pierce the corporate veil of profit as ae 
well as non profit corporations where the corpo- state 
rate entity is used for fraudulent purposes or * suc 
where it is sought to be used for the purpose 0! arre 
defeating justice. Macfadden v. Macfadden acy, 
Held, corporate veil disregarded in order to enforce Stat 
husband's obligation where he took and transfer- 
red title through corporations which he controlled The c 
was in fact the owner of the property, and treated mm , 
it as his own. Macfadden v. Macfadden wie 
ESCHEAT 
Funds in the custody of a Federal Court are not -— 
excluded from escheat or custody by the State by ol 
the provision in N. J. S. 2A:37-11 excluding ‘“‘prop- se 
erty in the custody of any court in this state. aa 
State v. Gallaher —...... : ig ea 
Funds in the possession or custody of a Federa! The g 
Court are constitutionally subject to escheat or of o 
custody by the State. State v. Gallaher — 
ESTATES rb 
The general rule is that where a trust containing Evide 
interest paying investments is payable to a person s ‘ 
for life, he is entitled to so much of the net inter- and 
est as accrues during his life though it is received aaa 
after his death and though the will directs income 
to be paid to him at specified periods, but the rule The & 
does not apply where the will creating the trust stat 
contains a contrary direction. Fidelity v. Stengel torr 
Directions in testamentary trust to pay remaining atto 
principal and any income there-from that shal! toe 
not have been paid to life beneficiary to remain- The n 
dermen, held to convey to remaindermen income sibl 
accrued but not received by trustee before life pec’ 
beneficiary's death, but not income received by and 
trustee prior thereto and accumulated by trustee pro 
idkehity: vi; miteneele es nc os Newrod sb stop pees but 
Trust property passing by the exercise of a testa- app 
mentary power of appointment created by the ° Kay 
trust does not pass under the Will exercising the It is | 
power but under the trust agreement. In re to | 
Burnett > yee 2 Sta’ 
Provision in Will that “all inheritance. legacy. suc- pec 
cession or similar duties or taxes” payable in re- aut! 
spect to any property passing under the Will, shal! wit! 
be paid out of the residuary estate, held not to pre: 
include Federal Estate taxes. In re Burnett tere 
Commissions to an administrator, except as provided Anytt 
in N. J. S. 3A:10-3.1 and 3.2 are allowable only ries: 
as to assets that come into his possession and then tho: 
only on the settlement of his account. In re Whit- his 
ford 
Allowance to a substituted administrator for lega! Form 
services rendered in an attempt to intervene 1: unk 
an appeal from his ee are not proper. In test 
re Whitford ‘ 1 ~=©69° While 
Counsel fees for legal services rendered in "behalf adn 
of the estate may be allowed to an administrator sho 
though no assets of the estate came into his hands it | 
and though -his appointment was subsequently van 
set aside, but such allowances can only be made dist 
when his account is settled under R. R. 5:3-6 (a) if t 
In re Whitford : soe : it liva 
A foreign executor may be made a party defendant Testir 
to a New Jersey action based on a New Jerses boa 
transaction by filing an exemplified copy of his ord 
letters and serving him with process in this state cial 
at a place where he is carrying out his duties as is < 
such executor. Jacobs v. Rothstein 13 Vv 
Federal Taxes paid or payable by the estate are not Remz 
to be deducted in computing the commuted value Vand 
for inheritance tax purposes of a life estate in ($3 
the income from the residuary estate. Newberry 
é 3, Supp 
v. Neeld : 3 the 
A decedent can in his will des signate the fund or 
source from which death taxes are to be paid but Com: 
such provision cannot alter the assessment of tax- Codif 
es or the amount thereof. Newberry v. Neeld $5. mo 
The County Court has authority to appoint a limited The | 
administrator pendente lite in any case where ma 
justice demands it. including situations where it is '* to | 
necessary to enable suit against the estate, and abl 
not merely in cases where there is pending litiga- lan 
tion over an estate or representation. Tutt v der 
Aufrecht i 46 pro 
Where appointment of an administrator pendente abl. 
lite is granted under R. R. 4:99-8 without prior bui 
notice and hearing. the order of appointment must net 
give any person in interest leave to move for dis- The : 
charge of the administrator on 2 days’ notice ani 
but failure to so provide is a defect curable by tris 
timely amendment. Tutt v. Aufrecht ss « te 
Failure to name all of the persons in interest in a Evid 
complaint for construction of a will is not fatal IS @ 
where all interested persons are before the court the 
when the judgment is entered or before distribu- State 
tion is made. In re Schmidt Ne ; a 58, Jer 
ESTOPPEL Pre 
The doctrines of unclean hands and estoppel] are Evide 
somewhat akin and are flexible in their applica- cor 
tion turning on the circumstances in the total fies 
situation and also. on relative innocence or culpa- age 
bility. Untermann v. Untermann ; 1 N. | 
Estoppel requires the showng of acts done by an- ser 
other on which tne former has rightfully relied Whet 
and a substantial change in position in reliance to 
thereon. Kufta y. Hughson ; : mi 
Estoppel, waiver or laches will not apply ‘where it "reg 
involves acts of an agent who served in the dual * Spi 
capacity of agent for both parties. State v. South The | 
Amboy Trust co. 40t tes 
An owner of premiges who p-irchases chattels ‘of a tee 
tenant, at a bankryptcy sale “subject to” the lien / mo 
of a conditional saje executed by the tenant, with- e do 
out questioning the validity of the lien, is estopped ‘J a 
from thereafter asserting. the conditional sale the 
contract is invaliq. Uttinger v. Koopman 50 Ste 
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Statements by a co-conspirator to a third person not 
made in the presence of his confederates are ad- 
missible against the confederates only if they are 
made during the existence of the conspiracy, 
relate to the subject of the conspiracy and are in 
furtherance of its purpose or object; the rule does 
not extend to mere statements concerning the 
conspiracy but not in furtherance of it. State 
v. Yedwab and Stillwachs 

Statements by one conspirator made w hile in: con- 
spiracy continues and in pursuance of the common 
objective are binding on the co-conspirators but 
statements made after the conspiracy is ended, 
such as statements made to the police after the 
arrest of the conspirators has ended the conspir- 
acy, are not admissible as against co- sitisihaiaiail 
State v. 

The court will not invoke the eles error rule for 
an error in evidence not properly objected to at 
the trial if it appears the error was harmless. 
State v. Sudol sie ae 

Communications to and diagnosis or conclusions of 
a physician retained by accused’s counsel to ex- 
amine him as to mental competency and report 
thereon, are within the attorney-client privilege. 
State v. Kociolek ne 

The general rule is that evidence “ the commission 
of other crimes for which the accused has not been 
convicted is inadmissible to attack credibility or 
character or as proof he committed the crime on 
trial. State v. Kociolek 

Evidence of oral admissions by the accused should 
be received and weighed by the jury with caution 
and they should be so charged when so requested. 
State v. Kociolek 

The attorney-client privilege entenda: not ons to 
statements made directly between client and at- 
torney but also to those made to agents of the 
attorney or client through whom they were made 
to each other. State v. Kociolek 

The mortality and life expectancy tables are ‘ani 
sible in evidence under R. S. 4:45A to show ex- 
pected prospective duration of pain and incapacity 
and loss of services where there is prima facie 
proof of permanent incapacity, pain and suffering, 
but such admission should be accompanied by 
appropriate cautionary instructions to the jury. 
Kappovich v. Le Winter Pa : 

It is prejudicial error in a criminal case to refuse 
to admit inquiry of a principal witness for the 
State as to whether he has arranged for or ex- 
pects some leniency from the state or federal 
authorities, with regard to his Own involvment 
with these authorities, by his testifying in the 
present case in which both authorities were in- 
terested and were cooperating. State v. Curcio 

Anything which has the capacity to refresh a wit- 
ness’ recollection may be used for that purpose 
though not written or prepared by him or under 
his control Yeorg v. Northern rr 

Former testimony of witnesses is not admissible 
unless there is a showing they are unavailable to 
testify in person. State v. Sullivan é 

While prior memoranda prepared by a witness are 
admissible where he has been impeached by a 
showing of bias, interest or corruption or where 
it is charged the testimony is a recent contri- 
vance, the admission thereof is subject to sound 
discretion and the memoranda may be rejected 
if they are found to be unreliable. State v. Sul- 
livan ; : se, ok 

Testimony taken at hearings before a planning 
board or township committee on adoption of an 
ordinance is not admissible in a subsequent judi- 
cial attack as substantive proof that the ordinance 
is arbitrary. Kozesnik v. Montgomery and Depew 
v. Hillsborough : ; : 

Remarks at Public Hearing On ‘Siiete No. 35 

Vanderbilt Statement on Proposed Evidence Bill 
(S35) 

Supplemental Report of The Commission To Study 
the Improvement of the Law of Evidence 

Comments of John Milton on Evidence Revision 

Codification of Evidence Law Favored by Unani- 
mous Vote ics Wes 

The amount of the owen in condemnation is the 
market value of the property which ordinarily i 
to be established by evidence of proof of pis a 
able sales but evidence of separate values of the 
land and reproduction costs of the building less 
depreciation may be admitted at least where the 
property is so unique that there are no campar- 
able saies to indicate comparable vaules and the 
buildings do have a use and value. State v. Bur- 
nett 

The admission 1 of separate evidence as to land values 
and reproduction costs is for the discretion of the 
trial court. State v. Burnett 

Evidence of sales prior to threat of condemnation 
s admissible and the question of remoteness is for 
the discretion of the trial court. State v. Burnett 253 

Statement of Milton T. Lasher, President New 
Jersey State Bar Association, Concerning the 
Proposed Evidence Code. : 

Evidence given before a legislative investigating 
committee by a witness who appeared and testi- 
fied in answer to a subpoena, may not be used 
against him in any criminal proceeding, under 
N. J. S. 52:13-8, whether the subpoena, was validly 
served and subsisting or not. State v. Spindel . 2a7 
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' Whether it is requisite that a witness be subpoened 
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to appear before a legislative investigating com- 
mittee before he can invoke the immunity confer- 
red by N. J. S. 52:13-3 not decided. State v. 
Spindel 

The immunity given by N. J. S. 52: 13- 3 to witnesses 
testifying before legislative investigating commit- 
tees extends only to the admission of their testi- 
mony in subsequent proceedings against them and 
does not confer immunity from prosecution for 
a criminal offense provable by evidence other 
than the witness’ testimony before the committee. 
State v. Spindel : 
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The applicability of the principle that the existence 
of a fact at one time sustains an inference that 
it continued until proof of a change is adduced, 
lies within discretionary determination of the 


trial judge as to the likelihood of the persistence 


of the fact and depends on the nature of the sub- 
ject matter and the time interval involved. Brin- 
son v. Hernandez ‘ eer an 
Proof of rent registration in 1941, without more, 
held insufficient to establish legal rent continued 
at maximum therein fixed in 1956. Brinson v. 
Hernandez 
While evidence of other offenses is ‘not generally 
admissible, such evidence is admissible where it is 
a part of the res gestae or part of a common 
scheme or evinces a state of mind and is so relat- 
ed in time, place and circumstances that the state 
of mind may be said to be continuous. State v. 
Sinnott ; , 
Physical evidence found in the possession or control 
of a defendant may be received in evidence sub- 
ject to the usual rules of relevancy, materiality 
and competency. State v. Sinnott , 
Permission to read parts of documents in ‘evidence 
is within the discretion of the trial court and there 
is no prejudicial error in denying such permission 
where counsel is permitted to fully and freely 
discuss the document in his summation. State v. 
| i SRS Soe rarer rt ey oe ie 
Evidence of marital and familial s tatus is ‘admissible 
in a case involving a charge of a sex crime. State 
v. Sinnott 
Answers or statements made Ww hile under the influ- 
ence of a “truth-serum” are subject to the regular 
hearsay rules and are not, because so given, 
admissible to establish the truth thereof. State 
v. Sinnott 
Medical or psychiatric testimony as to existence or 
non existence of inherent psychological traits in 
a defendant is not admissible to either bolster the 
defendant's credibility or establish the probability 
or lack of probability that he committed the act 
charged: such evidence is similar to character 
evidence and can only be established by evidence 
of moral reputation in the community. State v. 
SRRESINGI Bs oie we nee ae es ie ah gh rel as x waa eee ae 
Evidence of prior contradictory declarations of a 
party inconsistent with his present testimony 1s 
admissible to neutralize the declarant’s testimony 
and once admitted may be used as substantive, 
affirmative proof, but the extent of such evidence 
is for the sound discretion of the court. Mitilenes 
v. Snead 
Cross-examination tending solely to affect credibil- 
ity rests in the sound discretion of the trial judge 
but cross-examination of a party on matters 
directly in issue or relevant to the issue is a matter 
of right, and where failure to permit cross-ex- 
amination seriously affects substantial rights of a 
pary it is reversible error. Mitilenes v. Snead .. 
A party cannot complain of error in the refusal to 
permit him to cross-examine as to a prior state- 
ment in a prior hearing taken out of context, 
where the court in rejecting such question in- 
dicates it will be admitted if presented in full 
context. Mitilenes v. Snead 
A landowner who has over the years rented out his 
land is qualified to testify to the reasonable value 
of use and occupancy thereof. Monaco v. Jackson 
The qualifications of a witness are for the discretion 
of the trial court and an appellate court will not 
interfere with the exercise of that discretion ex- 
cept in a clear case. Monaco v. Jackson ‘ 
Printed copy of plumbing code which had been 
compared with original, is properly admissible 
where original ordinance cannot be located after 
reasonable search. Freddi-Gail v. Royal 
Proof on non-existence or non-residence may be 
allowed by a showing that diligent inquiry had 
failed to reveal the existence or residence alleged; 
but proof of cursory or insufficient inquiry is not 
admissible. Jardine v. Koppel 
Held, evidence insufficient to support officer’s con- 
clusion that defendant was drunk, thus leaving 
reasonable doubt requiring acquittal in drunken 
driving case. State v. Brezina 
In order for the results of a Drunk- O- Meter test to 
be admissible it must be first established (1) that 
the chemicals used were compounded to the proper 
percentage (2) that the operator and machine were 
under the periodic supervision of one who under- 
stands the theory of the machine (3) that the wit- 
ness who calculated and translated the reading of 
the machine was qualified. State v. Brezina 
Results of Drunk-O-Meter test rejected for lack of 
proof that chemicals used were tested or compound- 
ed to proper percentage. State v. Brezina 
While a layman’s opinion as to drunkenness is 
admissible his means of judging correctly must be 
submitted to the trier of the facts. 
In condemnation matters evidence is admissible to 
establish that the premises involved had a rental 
value in excess of the rent reserved in the lease 
thereof. State v. Hudson as a 
In condemnation proceedings proof of value by 
way of capitalization of rent should not be limited 
to capitalization of actual rents received if there 
is evidence available that a higher rental value 
exists. State v. Hudson 
The State may on cross examination of defendant 
inquire as to such facts about prior conviction and 
sentences as would be brought out if the convic- 
tion were proved by production of the record 
thereof. State v. Bentley sn esaovscaetal Aer aah mara 
The relevance of character testimony is firmly 
imbedded in our law and the wrongful rejection of 
competent evidence thereof constitutes substantial 
error particularly where evidence of guilt is not 
strong. State v. Micci 
It is not requisite that a proferred character witness 
be a resident of the municipality in which defend- 
ant resided. State v. Micci 
While character evidence should go to reputation of 
the accused as to the specific trait in issue, pro- 
ferred reputation for honesty is not to be deemed 
limited to reputation for financial probity but 
goes beyond that and implies reputation as “law 
abiding’. State v. Micci aan ys . 
Appellate Division Says Evidence From Illegal 
Search Should be Suppressed but Defers Ruling .. 


State v. Brezina ¢ 
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A dying declaration accusing and identifying the 


defendant is sufficient incriminatory evidence to 


justify a charge by the court as to the effect of 


defendant's failure to take the stand to deny same. 
‘State v. O’Leary 

A dying declaration may be ‘recorded and if signed 
by decedent the writing may be admitted as a 

~_dying declaration. State v. O’Leary 

Thére may be more than one dying declaration and 
all are admissible as long as the decedent remain- 
ed under the -eaeeaain death was imminent. 
State v. O'Leary 

Where evidence of guilt is thin, improper testimony 
as to prior criminal record of defendant is pre- 
judicial error warranting reversal and new trial. 
State v. Samurine ? ; 

Where prejudicial testimony is improperly given 
and prompt motion for mistrial is denied, burden 
is on State to prove there was no possible injury 
to defendant. State v. Samurine 

Where testimony of prior criminal record was preju- 
dicial and improper, instruction by court in charge 
to jury to disregard same merely serves to em- 
phasize it rather than correct the harm done. State 
v. Samurine .. 

The failure of accused to take the stand does not 
raise any inference of guilt per se nor offset the 
presumption of evidence but does permit an infer- 
ence that he could not truthfully deny inculpatory 
facts adduced by the state which were within his 
personal knowledge. State v. Corby , 

While technically failure of accused to testify raises 
an inference, rather than a presumption, of inabil- 
ity to truthfully deny inculpatory facts within his 
personal knowledge, it is not plain error to charge 
that it raises a “strong presumption” thereof and 
submit the issue to the jury with a proper charge 
on the presumption of innocence and burden of 
proof. State v. Corby 

While as a general rule proof of the commission of 
other offenses is not admissible as establishing a 
propensity to commit the crime charged in the 
indictment, there are exceptions when such proof 
has probative weight in respect of system, intent, 
knowledge, motive or state of mind. State v. 
Campisi 

Held, evidence of prior 1 use of narcotics is admissible 
on indictment for possession, with proper caution- 
ary instructions and limitations as to its effect. 
State v. Campisi 

Failure to charge that evidence of oral admissions 
by the accused should be considered with extreme 
caution is not plain error where the likelihood of 
error, faulty memory and the like is absent. State 
v. Campisi 

Defendant is entitled to: examine transcript of state’s 
witness’ tstimony before grand jury and to cross 
examine thereon where ihe witness used it to 
refresh his memory before trial. State v. Mucci .. 

Evidence is admissible under the defense of alibi 
only if it tends to establish defendant's presence 
elsewhere at the time of the commission of the act 
charged; hence evidence that defendant was in the 
period involved engaged in a legitimate business 
may be character evidence but does not sustain the 
defense of alibi. State v. Mucci 

The defendant in a criminal case is entitled to exam- 
ine, and cross-examine a siate’s witness on, mem- 
oranda used by him either on the stand or before 
trial to refresh his recollection and to show it to 
the jury to effect the witness’ credibility. State v. 
Mucci 

Proof of a previous mishap, though similarly occa- 


sioned, is not admissible to demonstrate the dan- 

gerous nature of the condition. Debes v. Mor- 

SAI OUD, oo a ieccsa'w cipaneas ad aca a nee ee 
EXECUTION 


While under R. R. 4:74-1 orders or judgments for 
payments of alimony or maintenance in futuro are 
not enforceable by execution as a matter of course, 
orders or judgments fixing amounts due for ar- 
rearages in alimony or maintenance, when entered, 
are the equivalent of judgments at law on which 
executions may be issued under N. J. S. 2A:16-18 
as a matter of course. Harris v. Van Loan 


EXPERT WITNESSES 
Power of Court to designate and call impartial ex- 
pert witness sustained 


EXTRADITION 

Inquiry in the rendering State is limited to the sub- 
stantial validity of the extradition proceedings, the 
identity of the accused, and his status as a fugitive 
from justice. Passalaqua v. Bieler ; 

On inquiry in rendering State, the prisoner “may 
show he was not present in the demanding State 
at the time of the offense charged and hence is 
not a fugitive. Passalaqua v. Bieler ; 

Recital of extradition warrant that accused is a 
fugitive from justice is prima facie evidence there- 
of which stands until rebutted by affirmative 
evidence to the contrary. Passalaqua v. Bieler .. 


FAIk TRADE 
Constitutionality of State Fair Trade Acts by RKich- 
ard K. Bates 


FEDERAL HOUSING 
Whether state courts are entirely without jurisdic- 
tion in matters relating to the rents charged ten- 
ants in projects built under the National Housing 
Act. not decided. Brookchester v. Brookchester 


FEES 

Where an attorney is engaged to perform non-legal 
services, such as those of a labor relations consul- 
tant, his agreement is not subject to the court's 
jurisdiction as to reasonableness of retainers be- 
tween attorneys and clients. Ellenstein v. Herman 

If an attorney is engaged as such, the fact he may 
also render non-legal services in performing his 
duties does not change the character of his employ- 
ment from that of a lawyer and similarly where 
he is retained for work inherently non-legal, the 
fact that his knowledge of law may come into 
play along the line does not change his engage- 
ment into a retainer as an attorney. Ellenstein v. 
Herman aol rae 


( Continued on : next page) 
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Page Eight 


FORGERY 


The making of a check with a signature of a ficti- 
tious person as maker, with the intent to use and 
represent it as a genuine negotiable instrument so 
as to defraud someone, constitutes the crime of 
forgery at common law and under N. J. S. 2A: 
109-1. State v. Ruggiero 


FRAUD 


Perjured testimony that warrants disturbance of a 
final judgment must be shown by clear, convin- 
cing and satisfactory evidence to have been not 
merely false but to have been wilfully and pur- 
posely falsely given and that the falsity could 
not have been discovered by reasonable diligence 
in time to offset it at the trial. Minter v. Bendix 

Where there are affirmative misrepresentations, the 
nature of the relationship between the parties 
bears only on the issue of justifiable reliance on 
the representations made. Judson v. ees et 
al ie) ween Sve Bone) — cones 

Although ordinarily expressions of opinion may not 
be relied on, the rule is otherwise where the 
opinion is given by one who has secured the con- 
fidence of the victim or holds himself out as 
having special knowledge of the matter or pur- 
ports to be disinterested. Judson v. Peoples, et al 

One who perpetrates a fraud may not urge that his 
victim should have been more circumspect or 
astute. Judson v. Peoples, et al 

A person is liable with another if he knows that 
the other’s conduct constitutes a breach of duty 
and gives substantial assistance or encouragement 
to the other so to conduct himself. Judson v. Peo- 
SRE CMOE ED os kc See. wi ke sates 

A defrauded party is not entitled to an advantage 
secured by the frauddoer at someone elses expense 
which did not result in damage to the party. 
Judson v. Peoples, et al 

Fraud which furnishes a basis for equitable reliet 
from judgments and for denial of full faith and 
credit is extrinsic fraud as distinguished trom 
intrinsic fraud. Zelek v. Brosseau 


FRAUDULENT CONVEYANCES 


A debtor’s conveyance of his property in considera- 
tion of an agreement to support him in the future 
is invalid as to existing creditors where the con- 
veyance rendered him insolvent or prejudiced the 
creditors’ rights; it may be set aside by them as a 
fraudulent conveyance regardless of motives or 
absence of actual intent to defraud. Townsend v 
McGrain 


GAMING 


Whether a game or operation is one of chance and 
hence in violation of the gaming laws or one of 
skill, is determined by the actual operation and 
the participants in the game and not by the fact 
that a player can develop an adroitness or ability 
sufficient to enable him to compete successfully 


against a novice. Ruben v. Keuper, Skill v. Led- 
erer and R & P v. Lederer 
Games of “Fascination” and “Pitch Fascination” held 


to be predominatntly games of chance and hence 
in violation of the State’s gambling statutes. Ruben 
v. Keuper, Skill v. Lederer and R & P v. Lederer 

A game in which the average player risks his price 
of play against the house on a lucky contingency 
that he will win is a game of chance though the 
chance of winning is increased for one skilled or 
expert in the play. Ruben v. Keuper. Skill v. Led- 
erer and R & P v. Lederer 

The operation of games where players pay a fee to 
play and receive a prize on achieving a certain 
result is the operation of a place for gambling in 
violation of N. J. S. 2A:112-3 regardless of whether 
skill or chance predominates in the game. Carll 
& Ramagosa v. Ash et als 

N. J. S. 2A:121-3 (b) makes possession by anyone ‘of 
any paper etc. however remotely connected with 
the lottery business a crime, and is not limited to 
possession of papers directly connected to a speci- 
fic game nor to possession by one taking bets. 
State v. Rucker Bein ook a 

The constitutional and statutory history of our 
gaming statutes indicates our lottery statutes are 
to be construed as intending a broad rather than a 
narrow scope. State v. Rucker 

By virtue of N. J. S. 2A:121-5 the State need not 
prove in a prosecution under N. J. S. 2A:121-3(b) 
the existence of any specific lottery. State v. 
Rucker 


GIFTS 


Tax Considerations in 
Minors Under the Uniform Act, 
Widmark ; 


GOVERNMENT 

The Legislature has the power to investigate and 
obtain information on any subject relevant to its 
legislative functions and may confer some portion 
of that power on a committee. Morss v. Forbes et 
ae 

Where a legislative investigtion committee is creat- 
ed, the resolution creating it becomes its charter 
and defines its authority. Morss v. Forbes et al 

R. S. 52:13-3 which makes refusal to answer ques- 
tions before a legislative committee a misdemeanor 
held constitutional as impliedly permitting judi- 
cial review of propriety of the questions. Morss 
v. Forbes et al : ss : 

Law enforcement officials have the privilege of 
refusing to disclose the identity of “informers 
but this does not encompass paid wire-tappers. 
Morss v. Forbes et al Siew 

The State is not under any obligation to pay the 
salaries and expenses of the Highway Authority: 
the authority is a self sufficient facility in that 
respect. Mathews v. Finley, et als 

The provision of N. J. S. 43:4-4 requiring appropria- 
tions for the department from which a person has 
been retired to cover his pension relates to depart- 
ments or divisions of the state and not to the State 
Highway Authority to which appropriations are 
expressly prohibited. Mathews v. Finley, et als ... 


Making Security Gifts ‘lo 
by G. Norman 
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‘ Whilesa governmental agency may in a proper case 
te immune from statutes of limitation it is not 
immune from general provisions of substantive 
law fixing time periods as conditions precedent to 
a right or cause of action. Housing Authority v. 
Commonwealth Trust Co. and Trust Co. of N. J. 

Factors to be considered as to whether a function 
is governmental or proprietary are profit, his- 
torical experience, the nature of the legislative 
mandate, and the manner of operation or finan- 
cing. Housing Authority v. Commonwealth Trust 
Co. and Trust Co. of N. J. .. 

A governmental agency whether engaged i in ‘a pro- 
prietary or governmental function is bound by all 
the terms of its commercial agreements. Housing 
Authority v. Commonwealth Trust Co. and Trust 
Co.. of -N.. J. 

GRAND JURIES 

Indictments should not be vitiated merely on affi- 
davits and without full hearing, especially where 
the affidavits are in general terms and state 
_— sions. State v. Manney 

R. R. 3:3-6 is regulatory rather than mandatory and 
a mere technical violation without proof of some 
circumstance at least suggesting prejudice is not 
sufficient to invalidate the indictment returned 
State v. Manney : 

Presence of acting deputy grand jury clerk in ‘jury 
room during what may have been a deliberative 
session insufficient without more to require dls- 
missal of indictment. State v. Manney : 

Grand jurors are not by their oath of secrecy pro- 
hibited from disclosing that an unauthorized per- 
son was present in the grand jury room. State v 
Manney er : 

GUARDIANS 

Where there are two or more infants with possible 
adverse interests, the better practice is to appoint 
separate guardians ad litem for each adverse in- 
terest, but failure to do so is not reversible error 
where the appointment of only one guardian for 
all was not prejudicial. In re Schmidt 

HABEAS CORPUS 

On application for habeas 
defendant the court may 
writ for a hearing thereon, dismiss the complaint 
because of insufficiency on its face. or call for 
formal answer by the State but should not decide 
the matter on its own investigation of the facts. In 
re Leibowitz 

On an application for a writ of habeas corpus con- 
sideration should be limited to the allegations of 
the complaint as to sufficiency. In re Leibowitz 

On appeal from denial of writ of habeas corpus ap- 
pellate court will exercise its original jurisdiction 
to affirm the denial where it finds the complaint 
insufficient on its face. In re Leibowitz 

Where a prisoner is represented by counsel on the 
hearing of the writ. makes no objection to admis- 
sion of the extradition documents, and participates 
in the hearing on the merits without objection or 
application for adjournment, he cannot after the 
hearing or on appeal raise as an objection the lack 


corpus by a convicted 
immediately issue the 


of a formal return to the writ. Passalaqua v 
Bieler 
HUSBAND AND WIFE 
The Juvenile and Domestic Relations Tourt has 
jurisdiction under N. J. S. 2A:4-18e to order a 
husband who has wilfully failed to prcvide food 


or food money for his wife to do so though they 
reside in the same household, which he provides. 
and there has been no desertion under the divorce 
law. Mattox v. Mattox 

A wife who has secured a limited divorce has no 
dower rights in property acquired by her husband 
after the enactment of N. J. S. 2A:34-6 in 1949. 
Lavino v. Lavino we) are ee 

A release by a wife to her husband, in a separation 
agreement, from all costs and fees in any proceed- 
ing is not binding on the court. Casteel v. Casteel 

A court may, but is not required to. allow counsel 
fees to a divorced wife in a custody proceeding 
Casteel v. Casteel 

A valid separation agreement requiring the husband 
to provide a home for his wife for her life is not 
a provision in lieu of alimony terminable at his 
death. Macfadden v. Macfadden 

Concealment of prior mental derangement and jn- 
stitutionalization therefor is not ground for annul- 
ment of a consummated marriage. Houlahan v. 
Horzepa Senta, As be i 

To support an action for annulment of marriage 
based on alleged fraud of the spouse, plaintiff 
must prove fraudulent suppression or fraudulent 
action by the defendant. Houlahan v. Horzepa 

A negligence action between husband and wife is 
not barred where the plaintiff married the de- 
fendant after the suit had been commenced. 
Koplik v. C. P. Trucking and Patrizio 

The Uniform Reciprocal Enforcement of Support 
Act is not exclusive. Zelek v. Brosseau : 

The presumption that moneys expended by a hus- 
band on property held by the entirety with his 
wife are a gift is rebutted and falls where the wife 
left the husband before the expenditures and has 
not returned. Dorf v. Dorf and Tuscarora 

A married woman has a tenancy in common in the 
avails of real estate and in personalty held with 
her husband. Dorf v. Dorf and Tuscarora 

INFANTS 

Under R. R. 4:4-4 service of summons on an infant 
over 14 years of age must be made by serving 
both his parent or guardian or competent member 
of his family and the infant himself and failure 
to do so renders any judgment entered against 
him void for lack of personal jurisdiction. Garza 
v. Paone 

Failure to serve notice of motion for appointment 
of guardian ad litem on infant as required by 
R. R. 4:56-2 will not invalidate the judgment en- 
tered in the absence of prejudice and is no basis 
for setting aside the judgment unless application 
be made within reasonable time. Garza v. Paone 

INJUNCTIONS 

In determining whether to grant a mandatory in- 
junction for removal of property built in violation 
of a restrictive covenant, the doctrine of relative 
hardship will be nese ee v. Jacob Ellis 
Realties, Inc. : 
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Under the doctrine of relative hardship an injunction 
will be denied where the benefit to the plaintiff 
and the harm to defendant which would result 
therefrom are grossly disproportionate; a plaintiff 


will in such case be allowed reasonable damages 


instead. Gilpin v. Jacob Ellis Realties, Inc. 


Held. damage to plaintiff of $1.000 as against loss 


to defendant of $11,500 plus rents is so dispro- 
portionate as to call for denial of mandatory 
injunction under doctrine of relative hardship 
Gilpin v. Jacob Ellis Realties. Inc 


INSPECTION OF DOCUMENTS 
A defendant in a criminal case is not entitled io 
inspection of statements and records in the posses- 
sion of the State in advance of adverse testimony 
against him by the witnesses whose statements 
they are or to whom they pertain. State v 
Wiliiams ; 
INSURANCE 
An insurance broker usually 
insured and if in procuring insurance coverage 
he fails to exercise reasonable skill. care and dili- 
gence he renders himself liable in damages to the 
insured either for breach of contract or in tort 
for breach of duty. Schustrin v. Binder 
In an action by an insured against his broker for 
negligence in failing to procure proper coverage 
the failure of the insur,.d to read the policy in- 
volved does not per se bar recovery but is a4 
circumstance to be consiqered on the question ot 
contributory negligence. Schustrin v. Binder 
Benefit certificates of societies confer vested rights 
which may not be impaired by subsequent amend- 
ment though the power to amend be reserved in 
general, and any subsequent alteration to have 
validity must be reasonable and in furtherance of 
the contractual right. Yager v. American 
construing conditional provisions adopted by 
amendments to benefit certificates. the basic pur- 
pose thereof must be recognized and where the 


acts as agent of the 


In 


reason for such condition disappears its legal 
effectiveness vanishes. Yager v. American 
Amendment requiring attendance of physician at 


least twice weekly before sick benefits could be 
collected held invalid as to member who joined 
before the amendment and who was admittedly 
sick but did not require two treatments weekly 
Yager v. American 

Group insurance defined as One where individual 
lives of a group of employees are, in consideration 
of a flat premium based on average age, each in- 


sured in a definite sum so long as he or she 
remains in such employment and the premiums 
are paid. Holland v. Lincoln Nat] 


Group Life Policy and Group Accident 
Policy held two separate policies issued to de- 
cedent though evidenced by a single certificate 
of insurance. Holland v. Lincoln Nat’] 

The accidental death and disability provisions set 
forth in R. S. 17:34-20 refer to individual policies 
and not to group insurance, which latter is cover- 
ed by R. S. 17:38-14. Holland v. Lincoln Nat'l 

The period of limitations on a claim for accidental 
death benefits under a group life insurance policy 
is two years. Holland v. Lincoln Nat’ : 

Under the Declaratory Judgment Act, particularly 
N. J. S. 2A:16-53. 54. a declaratory judgment action 
will properly lie to determine the existence or 
non-existence of coverage under an _ insurance 
policy or the obligation of the carrier to defend 
a pending or relatively certain damage action 
against the assured. Condenser v. American 

Held, decision that son is not within coverage of 
policy is determinative as to status of wife under 
doctrine of collateral estoppel in subsequent 
action by wife where facts are admittedly the 
same. Mazzilli v. Accident & Casualty 

An automoble liability policy giving the purposes 
of the vehicle as “Pleasure and Business” and 
defining this term as “personal, pleasure, family 
and business use’. covers use of the vehicle in any 
kind of business by the insured and is not limited 
to the business occupation of the insured stated in 
the policy nor to his principal business. Tannen- 
baum v. American oa 

In the absence of express provision to the contrary 
actual prepayment of premium is neither essential 
for a contract of insurance to be valid nor a condi- 
tion precedent to inception of the policy and 
assumption of the risk by the insurer. Kromenski 
v. Meyer and Atlantic Casualty cis ets 

Insurance, like other commodities. may be sold on 
credit and the extension of credit by the insurer's 
agent is sufficient to bind the insurer. Kromensk: 
V. Meyer and Atlantic Casualty 

Delivery of policy and assurance of extension of 
time for premium payment by agent with appar- 
ent authority constitutes waiver of premium 
payment. Kromenski v. Meyer and Atlantic 

A voluntary surrender of a policy by the insured is 
only effective as a cancellation if it was done 
with intent that the policy be cancelled. Kromen- 
ski v. Meyer and Atlantic Casualty 


INTEGRATION 
What is Integration of the Bar and How 
Operate? By Milton M. Unger ‘ 


INTEREST 

The rule in courts of equitable jurisdiction is that 
in the absence of some incompatible equity a 
vendee in possession will be required to pay inter- 
est on the unpaid portion of the purchase price. at 
such rate as will prevent the vendee from being 
unjustly enriched. Kleinert v. De Chiaro 

A court of equity is not compelled to fix interest 
at the legal rate of 6% and may fix such lower 
rate as is equitable. Kleinert v. De Chiaro 


INTERNATIONAL LAW 
The Hungarian Situation in the Light of the Geneva 
Conventions of 1940 
Hungary and the Soviet Definition of ‘Aggression 
INTERSTATE COMMERCE 
A state may enact reasonable measures regulating 
interstate commerce which do not unduly inter- 
fere with such commerce to protect itself against 
unlawful diversion within the state, but our cig- 
arette tax act was not an exercise of that power. 
Neeld v. Giroux ra 
(Continued on next page) 
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JOINT ACCOUNTS ? 
Joint Bank Accounts — Their Use and Abuse, by 


John F. Connolly 


JUDGMENTS 
Where one judgment is 
which is thereafter reversed, 
may be vacated. Potter v. Hill v. 
Newton : hs Se 
While under R. R. 4:74-1 orders or judgments for 
payments of alimony or maintenance in futuro 
are not enforceable by execution as a matter of 
course, orders or judgments fixing amounts due 
for arrearages in alimony or maintenance, when 


founded on a prior one 
the later judgment 
Grollemund v. 


entered. are the equivalent of judgments at law 
on which executions may be issued under N. J. S. 
2A:16-18 as a matter of course. Harris v. Van 


T © 

Loan ‘ M6 x oe 
"hen a judgment for arrears in alimony is entered 
in the Civil Judgment and Order Docket of the 


- 
= 


Superior Court pursuant to N. J. S. 2A:16-19 it 
becomes a lien on all real estate of the debtor 
just as a judgment at law. Harris v. Van Loan 

An application for relief from a void judgment 
under R. R. 4:62-2 must be made within a reason- 
able time: Garza v. Paone 


rule that void 
time. Garza v. 


previous 
any 


R. R. 4:62-2 supersedes the 
judgments may be vacated at 
Paone 

The fact that a judgment is void for lack of personal 
jurisdiction does not necessarily or automatically 
entitle the defendant to have it set aside. Garza v. 
Paone 

Failure to serve 
of guardian ad 


appointment 
required by 


notice of motion for 
litem on infant as 
R. R. 4:30-2 and of the guardian to appear as re- 
quired by R. R. 4:56-2 will not invalidate the 
judgment entered in the absence of prejudice and 
is no basis for setting aside the judgment unless 
application be made within reasonable time 
Garza Vv Paone : és 
Held. where defendant's affidavits ona pplication to 
reopen default judgment in conditional sale defi- 
ciency suit indicate fair market value far in excess 
of resale price credit allowed and plaintiff files no 
counter affidavits, default judgment should be 
opened for the limited purpose of litigating issue 
of fair market value and appropriate credit. Mary- 
and v. Reeves : 
A corporation cannot judgment on 


avoid an adverse 


the ground it appeared improperly by an agent 
instead of by an attorney-at-law. Jardine v. Kop- 





pel . - 
he statutes create a 20 
yn judgments of courts of 
less revived by scire facias or 


year period of limitations 
record in this state un- 
sued on within that 








time. Giordano v. Wolcott 

The running of the period of limitations on a dis- 
trict court judgment commences with its entry 
and not with its docketing in the County Court 
Giordano v. Wolco 

Neither issuance of execution on a judgment nor 
payment on account thereof tolls or extends the 
20 year limitation judgments. Giordano v 
Wolcott 

Judicial opinions have no effect beyond their im- 
plementation in judgments: it is only what a court 


that 
East 


what it says in an opinion 
Subu: ban v 


judicated. not 
S any direct 
Orar ige v. Essex 
Fraud which furnishes a basi equitable relief 
from judgments and for denial of full faith and 
extrinsic fraud as distinguished from 
fraud. Zelek v. Brosseau 
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The New Chi Justice and Associate Justices 


JURIES 
Jurc yuS answer voir dire in 
family held prejudi- 





or on 


s false or errone 
personal injury cases by 





hi 
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cial and harmful per se requiring mistrial or new 
trial without proof of actual prejudice or harm 
and though made in good faith. Wright v. Bern- 
stein 

Where a juror gives false answers to questions on 
voir dire which may have led counsel into not 
exercising a peremptory challenge. there is pre- 
judicial error per se requiring the court to grant 
a mistrial. Wright v. Bernstein 


Failure to draw special panel of 48 or more jurors 


from full general panel. as specified by N. J. S. 
2A:74-9 and 10, in a murder case. is reversible 
error and actual prejudice need not be shown. 
State v. Kociolek 
JURISDICTION 
The Juvenile and Domestic Relations Court has 


2A:14-8e to order a 
failed to provide food 


jurisdiction under N. J. S 
husband who has wilfully 
or food money for his wife to do so though they 
reside in the same household. which he provides. 
and there has been no desertion under the divorce 
law. Mattox v. Mattox 4 
‘hether state courts are entirely without jurisdic- 
tion in matters relating to the rents charged ten- 
ants in projects built under the National Housing 
Act. not decided. Brookchester v. Brookchester 
On principles of comity the state courts should not 
exercise jurisdiction in a matter on which Con- 
gress has granted power to an administrtive agency 
until such administrative action has been formally 
invoked and exhausted. Brookchester v. Brook- 
chester 
L 1956 c 76 confers juris sdiction on District ‘Courts 
to hear actions commenced prior to June 7, 1956 
as well as those commenced thereafter but within 
the time limited therein, based on violations oc- 
curring under the State Rent Control Act of 1953 
which expired June 30, 1956. Addis v. Logan 
The pursuit of pretrial discovery procedures by a 
defendant does not constitute a general appear- 
ance or a waiver of his defense of lack of jurisdic- 
tion over his person where such defense was 
raised and reserved in his answer before pursuing 
pretrial discovery. Dion v. Gicking E 
The sentencing court has juris sdiction and power, 
even in the absence of statutory authorization, to 
correct a sentence illegally imposed and this 
power does not expire until a valid sentence is 
imposed. State v. Culver 
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A party. by agreeing to arbitrate disputes according 
to the Rules of the American Arbitration Ass'n. 
agrees to the jurisdiction of the association and 
the courts conferred or provided by said Rules. 
Battle v. General Cellulose 

A defendant may in advance confer jurisdiction in 
personam on another state by consenting or agree- 
ing thereto. Battle v. General Cellulose 

A foreign executor may be made a party defendant 
to a New Jersey action based on a New Jersey 
transaction by filing an exemplified copy of his 
letters and serving him with process in this state 
at a place where he is carrying out his duties as 
such executor. Jacobs vy. Rothstein : 

While our cases tend to sp a in rem jurisdict ion 
in custody matters based on residence or physical 
presence without domicile, it is doubtful whether 
they support the conclusion that mere temporary 
presence of a child in a state on a visit is an ade- 
quate basis for general adjudication of custody. 
Casteel v. Casteel 1 : 

Having once appeared a defendant Submits himself 
to the continuing jurisdiction of the court as to all 
matters stemming from the original decree with- 
out the necessity of any subsequent independent 
acquisition of jurisdiction over his person. Zelek 
v. Brosseau ae 

Where jurisdiction has been acquired by appearance 
the only constitutional requirement is that he be 
given reasonable notice of any subsequent pro- 
ceedings based on the jurisdiction so obtained. 
Zelek v. Brosseau y ee ~ 

A proceeding brought in a matrimonial cause pur 

suant to statute to fix arrearages of alimony is 

not an original cause but still part of the original 
matrimonial cause. Zelek v. Brosseau 


JURISPRUDENCE 
The Rise and Fall of the Art of 
Frederick Van Pelt Bryan 
Improving Judicial Administration by Hon William 
J. Brennan, Jr. 
The English Legal System by Zachary Seltzer 
Review of Supreme Court's Work 


LACHES 
Estoppel. waiver or laches will 
involves acts of an agent who served 
capacity of agent for both parties. State v. 
Amboy Trust Co 
LANDLORD AND TENANT 
N. J. S. 2A:44-166 giving a 
a lien for unpaid 
priority over mortgages on 
created after the machinery by in 
constitutional. Gibraltar v. Slapo 
In the absence of agreement, a landlord is unde r no 
obligation to a tenant to make repairs to remedy 
defective conditions existing or developing in the 
demised premises and is ordinarily not liable for 
the tenant's property resulting from 
such defects. Bauer v. Cedar Lane Holding 
If a landlord voluntarily undertakes to repair a 
defective condition he is liable for damages result- 


Hon. 


Advocacy, by 


not apply where it 
in the dual 
South 


landlord of factory space 
up to six months, with 
the tenant's machinery 
the ee is 


rent 


damage to 





ing from his failure to perform the work in a 
reasonably careful manner. Bauer v. Cedar Lane 
Holding F ; . 
Though a landlord is not liable for nonfeasance 
where there is no duty to repair. if he voluntarily 


liable for not doing 


undertakes a repair he may be 
enough where his conduct in the circumstances 
amounts to negligence. Bauer v. Cedar Lane 


Holding 
The controlling principle as 
for repairs voluntarily ung 


to liability of a landlord 
jertaken is not whether 


the premises are made more dangerous thereby 
nor whether the tenant was misled into relying 
on the sufficiency thereof. but rather these factors 


should be considered in determining the reason- 


ableness of the landlord’s conduct. Bauer v. Cedar 
Lane Holding alan 

There is no implied or indirect obligation on a 
purchaser of realty to return a security deposit 
paid by a lessee to the seller landlord unless it 1s 
transferred to the purchaser. Four-G Corp. v 
Ruta 


The landlord and tenant field is a field under State 
control and not within municipal home rule pow- 
wark 





ers. Wagner v. Ne MS Sor 

A landlord who voluntarily undertakes to make 
repairs is liable in negligence for failure to act 
with due care. Freddi-Gail v. Royal 


Bauer v. Cedar Lane considered, explained and 
distinguished on ground defendant there had un- 
dertaken manifold corrective measures in good 
faith and properly done but had merely “not done 
enough” whereas here the defect was compara- 
tively simple. fairly evident and easily remediable. 
Freddi-Gail v. Royal He ca eae ate hae aad 

Landlord who undertook to replace section of drain 
pipe held liable for negligent failure to seal joint 
above section replaced. Freddi-Gail v. Royal 


LANDOWNER'S LIABILITY 
An occupier of premises who knows of some condi- 
tion thereon, and, in the exercise of reasonable 
foresight. should realize that it involves an un- 
reasonable risk to a licensee, owes a duty to 
licensees and social guests to take reasonable care 
to make the condition -afe or to give a warning of 
the presence and of the extent of the risk involved. 
Debes v. Morganroth 
Held. where foyer in home had four identical doors. 
three entering upon rooms and the fourth entering 
directly over a flight of stairs to the cellar without 

a platform. a jury question is presented as to 
whether the occupier breached a duty to a social 
guest in maintaining this condition without warn- 
ing as to the nature of the fourth door or entrance. 
Debes v. Morganroth 
The possessor of land is liable for the reasonably 
foreseeable injurious consequences of the use of a 
dangerous agency on the land. Wytupeck v. 
Camden ... 
A landowner is liable for injuries to children of tend- 
er years who trespass on his lands where the tres- 
pass is foreseeable and the owner maintained a 
dangerous condition or instrumentality on the 
lands involving an unreasonable risk of death or 
injury to the trespassing child, which caused the 
injury. Wytupeck v. Camden 
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Landowner held 


Evidence given 


The immunity given by N 


The 


The privilege for publication of ‘reports ‘af 


Damages in 


N. J. S. 2A: 43-2 does 


“Actual Malice” 


Communication of libelous matter 


A communication made 


Statements made, 


The Relative Priority 


A landowner who has a dangerous instrumentality 


on his land, owes a public duty commensurate with 
the risk of harm and is liable for results of his 
negligence which he ought reasonably to have 
anticipated. Wytupeck v. Camden 
liable for injuries sustained by 
trespassing child when he came in contact with 
live high voltage line inside wire fence enclosure 
while scaling the fence, where proof was wire 
fence was of substandard construction in failing 
to have barbed wire top and the general area had 
long been used as a playground. Wytupeck v. 
Camden 


LEGAL AID 
The Role of 


on 
609 


the Bar Association's Committee 


Legal Aid and Defender Services 


LEGISLATIVE INVESTIGATION 


before a legislative investigating 
committee by a witness who appeared and testi- 
fied in answer to a subpoena, may not be used 
against him in any criminal proceeding, under 
N. J. S. 52:13-3, whether the subpoena was validly 


served and subsisting or not. State v. Spindel 287 


Whether it is requisite that a witness be subpoened 


to appear before a legislative investigating com- 
mittee before he can invoke the immunity con- 
ferred by N. J. S. 52:13-3 not decided. State v. 
Spindel ; 

J. S. 52:13-3 to witnesses 
testifying before legislative investigating commit- 
tees extends only to the admission of their testi- 
mony in subsequent proceeding against them and 
does not confer immunity from prosecution for a 
criminal offense provable by evidence other than 
the witness’ testimony before the committee. State 


v. Spindel 287 


A witness testifying before a legislative investigat- 


ing committee cannot by there admitting a crime 
secure immunity from prosecution if the offense 
may be established by other evidence. State v. 
Spindel — wane ‘ ; 287 
immunity from arrest conferred by N. J. 5. 
2A: 81-21 applies only to witnesses subpoenaed to 
testify in criminal proceedings and does not apply 
to witnesses before legislative committees State 
v. Spindel - ; 7 287 


LEGISLATURE 
State Bar Statements on Conflicts Presented to Leg- 


islative Commission 489 


LIBEL 
The publication of a fair and accurate report of a 


judicial proceeding is qualifiedly privileged as to 
damages inflicted thereby unless it was published 
with actual malice. Bock v. Plainfield Courier- 
News 298 
judicial 
proceedings does not extend to false statements of 
fact or distorted accounts. Bock v. Plainfield 

an action for libel are divided into 
three classes: (1) punitive, where actual malice 

is shown: (2) special, where proof of specific 
economic loss is shown; and (3) general, which 
the law presumes, without proof of irjury, from 
any publication defamatory on its face. Bock v. 
Plainfield Courier-News “e 
not bar recovery of 
newspaper in a libel 
was demanded. 


.. 298 
general 
action 
g0ck Vv. 


damages from a 
though no retraction 
Plainfield Courier-News , pes 
includes not only a designedly evil 
intent but also such a want of feeling or disregard 
of consequences as to impute a bad motive 
Bock v. Plainfield Courier-News 

to an agent of the 
person defamed constitutes publication though it 
may be privileged. Murphy v. Johns-Manville 
bona fide upon any subject 
matter in which the party communicating has an 
interest. or in reference to which he has a duty, is 
privileged if made to a person having a corres- 
ponding interest or duty. although it contain crim- 
inatory matter which, without the privilege 
would be actionable. Murphy v. Johns-Manville 


298 


296 


351 


351 


Where qualified privilege is established, the burden 


is on plaintiff to prove it was abused by excessive 
publication, or that publication was for some 
motive different than that which prima facie 
rendered it privileged. Murphy v. Johns-Manville 
even if defamatory and malicious, 
in the course of judicial or quasi-judicial proceed- 
ings ‘here on application to rent control board 
for rent increase) and having some _ relation 
thereto are absolutely privileged and will not 
form the basis of a suit for libel. Fenning v. S. G. 
Holding Corp. 


351 


951 


The privilege as to. statements made in judicial or 


quasi-judical proceedings extends to the inci- 
dental publication thereof to a secretary to whom 
it is dictated for transcription for filing in the 
proceeding. Fenning v. S. G. Holding Corp 


LIENS 
When a judgment and alimony is 


entered in the 
Civil Judgment and Order Docket of the Superior 
Court pursuant to N. J. S. 2A; 16-19 it becomes a 
lien on all real estate of the debtor just as a 
judgment at law. Harris v. Van Loan 

of Federal Tax Liens, by 


107 


Benjamin Gross 164 


The cleaning and shampooing ‘of coats is not ‘such 


operation as comes within the processor's lien 
conferred by N. J. S. 2A:44-157 and 158. Durham .~ 
v. Kudra 


The common law artisans lien will not attach. to 


chattels in possession of the lien claimant for 
services rendered to other chattels before posses- 
sion of those involved was secured. Durham v. 


Kudra 206 


LIMITATIONS 
Actions for damages 


for rent overcharges under 
the Rent Control Act are actions for penalties or 
forfeitures within the two year limitation of N. J. 
S. 2A:14-10 (b) Addis v. Logan : 

(Continued on next page) 
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Limitations, Cont’d 

Held deposits paid to utility company as condition 
of opening service and bearing fixed rate of inter- 
est create a creditor debtor relationship and not 
a trust, so that the 6 year statute of limitations 
applies. State v. Atlantic City .. 

The running of the statute of limitations on a statu- 
tory debt is suspended only where the liability is 
dependent solely or wholly on statutory provisions 
and not where the statutory provisions merely 
regulate some aspects of the obligations. State v. 
Atlantic City 

Cause of action in negligence accrues when breach 
of duty causes proximate injury or damages and 
runs from that time irrespective of when the in- 
jury is discovered or the consequential damages 
result. Biglioli v. Durotest . 

Where the deceased’s action is barred by limitations, 
action under the Death Act is likewise barred. 
Biglioli v. Durotest 

The period of limitations on a claim for accidental 
death benefits under a group life insurance ene! 
is two years. Holland v. Lincoln Nat’l 3 

The statutes create a 20 year period of limitations on 
judgments of courts of record in this state unless 
revived by scire facias or sued on within that 
time. Giordano v. Wolcott = 

The running of the period of limitations ona district 
court judgment commences with its entry and not 
with its docketing in the oe Court. Giordano 
v. Wolcott 

Neither issuance of execution. on a "judgment nor 
payment on account thereof tolls or extends the 
20 year limitation on nan Giordano v. 
Wolcot ‘ 

Statute of Limitations may be given ‘retrospective 
effect, absent legislative intent to the contrary, 
and applied to preexisting causes of action where 
at the time of enactment there still remained a 
reasonable period during which claims could be 
asserted. Gottesman and Fleissner v. Div. of Em- 
ployment Security : a ; 

The period between enactment and the effective 
date of a statute of iimitations is only deemed a 
final period for perfecting all preexisting claims 
where the legislature expressly or by implication 
intended it so to be, and it is reasonable. Gottes- 
man and Fleissner v. Div. of Employment Secur- 
ity BAS Bi MEE a al Be CNRS eee 

Preexisting claims which would be barred on the 
effective date of a subsequently enacted statute of 
limitations if the statute were given retroactive 
application may be asserted within a reasonable 
time thereafter but in no event beyond the period 
fixed by the new limitation. Gottesman and 
Fleissner v. Div. of Employment Security 

While a governmental agency may in a proper case 
be immune from statutes of limitation it is not 
immune from general provisions of substantive 
law fixing time periods as conditions precedent to 
a right or cause of action. Housing Authority v. 
Commonwealth Trust Co. and Trust Co. of N. J. .. 

Statutes of limitations fix periods within which 
suit must be brought on claims or rights as dis- 
tinguished from time periods within which things 
must be done to create the claim or right. Housing 
Authority v. Commonwealth Trust Co. and Trust 


Co. of N. J. 
MALICE 
“Actual Malice’ includes not only a designedly 


evil intent but also such a want of feeling or 
disregard of consequences as to impute a bad 
motive. Bock v. Plainfield Courier-News .. ‘ 
MARITIME LAW 
Some Notes on Admiralty and Maritime Law 


MARRIAGE 

A marriage valid in the State where contracted will 
not be annulled by our courts because of non- 
age of the female at the time of the marriage 
under our statute. Wilkins v. Zelichowski 

A marriage valid in the State where it was con- 
tracted will, on principles of comity, be regarded 
as binding in New Jersey unless it was abhorrent 
to our public policy. Wilkins v. Zelichowski 

A statute of another State permitting marriage by a 
fernale at the age of 16 is not so odious to our 
public policy as to justify annulment of a mar- 
riage contracted thereunder. Wilkins v. Zeli- 
chowski 


MASTER AND SERVANT 

Under the Federal Employer's Liability Act a rail- 
road in interstate commerce is liable for injury 
resulting in whole or in part from the negligence 
of any of its employees and “negligence” as so 
used embraces an assault and battery if it was 
committed by an employee in the scope of his 
employment with the purpose of furthering his 
employer's businesss, though there may have been 
other concurring motives. Gibson v. Kennedy & 
Penn R. R. : cas 

Where an injury does not come within the terms. ot 
the Workmen’s Compensation Act, as where it 
occurs on the lunch hour off the working prem- 
ises, the compensation legislation is no bar to a 
common law action by the employee — the 
employer. Imre v. Riegel 

An employer or officer of a corporate employ er w who 
fails to pay an employee his salary in full at least 
every two weeks as required by N. J. S. 34:11-4, 
is liable to the penalties fixed by N. J. S. 34:11-6, 
though there was no intent to violate the statute 
and no willful refusal to pay. Dept. of Labor v. 
Rosen 8 

An employee of a "partnership cannot maintain - a 
common law action against the partners or either 
of them for a compensible injury caused by the 
negligence of one of the partners. Parker v. 
Zanchi and Rando t/a American ‘ 

The workmen's compensation law applicable to a 
Suit by an injured employee in negligence against 
a third party where the injury occurred in one 
state and the employment was contracted in an- 
other is that of the state having the preponderance 
of significant contacts with the employment rela- 
tionship. Wilson v. Faull 

A workmen’s compensation law of the state of in- 
jury barring a common law action against a third 
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298 


492 


106 


62 


117 


270 


party does not ipso facto bar recovery elsewhere 
in all circumstances. Wilson v. Faull .. , 

Held, 4ction in New Jersey by injured employee of 
subcontractor against contractor not barred by 
Pennsylvania law barring such action, though 
injury occurred in Pennsylvania, where all other 
relationships of the employment were in New 
Jersey. Wilson v. Faull 

A party seeking to impose liability ‘on a principal 
on a contract made by an alleged agent has the 
burden of establishing the agency relationship. 
Hoddison v. Koos ‘ 

To establish an apparent agency or r apparent author- 
ity a party must show words, conduct or other 
manifestations by the alleged principal by which 
he held out the person to be his agent and not 
merely manifestations of the alleged agent. Hod- 
dison v. Koos 

While a proprietor of a place of business may not be 
liable as a principal for acts of an impostor posing 
as a salesman in his establishment, he will be 
liable for loss occasioned to a customer thereby if 
he failed to exercise reasonable care to protect 
customers from such deception. Hoddison v. Koos 


MATRIMONIAL ACTIONS 
An action for accounting between a husband and 
wife need not be joined in a divorce action. Hnath 

v. Hnath : 


MECHANIC’S LIENS 

A mechanic's lien for materials can only exist where 
there is a debt due and owing to a supplier for 
labor or materials furnished; it does not extend 
to a debt due for moneys advanced for payment 
for materials. Tolland v. Lista 

While work done or materials furnished under a 
new and independent arrangement after comple- 
tion of the original contract, or work done by way 
of correction of defective items, or a subsequent 
gratuitous furnishing of materials in substitution 
or replacement of defective materials originally 
delivered will not extend the time within which 
to file a mechanics lien claim for the work or 
materials furnished earlier, the doing of additional 
work or furnishing of additional materials neces- 
sary for performance of a contract, at the request 
of the owner or for the purpose of fully complet- 
ing the contract and not merely as a gratuity, will 
extend the running of the time for filing the 
mechanics lien for the entire claim from the 
doing of such work or furnishing of such material. 
Rigberg et als v. Narduc 

Held, agreement to furnish all plumbing and heating 
materials needed in development of two separate 
tracts was one contract and work done on either 
tract extends time for claim on both. eee et 
als v. Narduc : 

Held, sale of different type of aerostat under con- 
tract calling for supplying of all heating materials, 
after first type proved inadequate for purpose 
i served to extend time for filing mechanics 


lien. Rigberg et als v. Narduc 
MEMORIALS 
Memorial To Hon. Arthur T. Vanderbilt 


Supreme Court Tribute to Vanderbilt 


MISTRIAL 
Juror’s false or erroneous answer on voir dire in 
personal injury action as to previous claims in 
accident cases by his family held prejudicial and 
harmful per se requiring mistrial or new trial 
without proof of actual prejudice or harm and 
though made in good faith. Wright v. Bernstein 
Where a juror gives false answers to questions on 
voir dire which may have led counsel into not 
exercising a peremptory challenge, there is pre- 
judicial error per se requiring the court to grant a 


mistrial. Wright v. Bernstein 
MOTOR VEHICLES 
The phrase “guest occupant” used in N. J. S. 39:6- 


70 (c) means any person who is riding gratuitous- 
ly in a motor vehicle owned or operated by the 
judgment debtor upon his invitation or with his 
permission and acquiescence. Casey v. Cuff 

Neither a licensee nor an invitee who was riding 
gratuitously with the judgment debtor can recover 
against the Unsatisfied Claim and Judgment Fund. 
Casey v. Cuff ve 

In making certain streets one way streets the muni- 
cipality must erect appropriate signs conforming 
to the specifications fixed by R. S. 39:4-198, 39:4- 
183.18 and 39:4-183.14 as to height, size and ar- 
rangement. State v. Callaghan 

The specifications fixed by the statutes for * ‘one-way 
street’ signs may not be varied by a municipality 
to coincide with its judgment. State v. Callaghan 

A conviction for going the wrong way on a one 
way street cannot be sustained where proper one 
way street signs were lacking. State v. Callaghan 

Chapter 655 of the Laws of New York is not sub- 
stantially similar in character to our Unsatisfied 
Claim and Judgment Fund Law since it establishes 
no fund for innocent victims and therefore a resi- 
dent of New York injured in New Jersey is not 
a qualified person under our act. Betz v. Director 


MUNICIPAL LAW 

Replacing of manhole cover in sidewalk after clean- 
ing of sewer by municipal employee chargeable 
with inspection and repair of manholes and covers, 
without making repairs to correct defects dis- 
coverable by a reasonable inspection, constitutes 
active negligence for which pedestrian injured by 
the defects may recover against the city. Taverna 
v. Hoboken : Z 

In selling lands at public sale under N. J. S. 40: 60- 
26 a municipality may either set a minimum price 
or reserve the right to reject all bids, but may not 
do both, and if it attempts to do both the sale is 
void. Smith v. Northvale 

Movement toward the old doctrine that a ‘municipal- 
ity is not liable to an individual for injury where 
an indictment will lie. is in the wrong direction 
and this rule is now fully subordinate to the rule 
of liability for active wrongdoing. Cloyes v. Dela- 
Ware .. 

The court will consider the more recent authorities, 
though not in accord with older cases. as to 
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74 


Housing authority 


whether a municipal operation is proprietary 
or governmental. Cloyes v. Delaware .. . 74 


Operation of a sewage disposal system on a charge 


to user basis is a proprietary function in which 
the municipality is liable for passive as well as 
active negligence. Cloyes v. Delaware 


A municipality may not exact as building permit or 


license fees a charge which unreasonably exceeds 
the cost of supervision of the operation for which 
the permit or license is issued. Daniels v. Point 
Pleasant . 87 


A municipality may net in ‘fixing its Sone tor build- 


ing permits include an amount to defray the costs 
of government resulting from the building of the 
new buildings. Daniels v. Point Pleasant ... 87 


Contributory negligence is a defense to an action 


against a municipal corporation based on active 
wrongdoing consisting of negligent acts of com- 
mission in the maintenance of a highway. Hart- 
man v. Brigantine .. .. 13 


Held. on facts presented, plaintiff trailer dealer 


sustained sufficiently direct loss as a result of 
municipal ordinance purporting to regulate and 
license trailer homes and camps to attack the or- 
dinance as illegal or unconstitutional though 
plaintiff is not a citizen or taxpayer of the munici- 
pality. Walker v. Stanhope 15¢ 


The mere delineation of lots on a map filed after 


approval by a municipality or mere approval of 
realignment of lot lines carries with it no guaranty 
that each lot will be sufficient in itself to build 
upon when the time comes to do so. Ardolino v. 
Florham Park Naps 182 


Planning board has power is require ‘that all lots 


shown on plats shall be adaptable for intended 
purposes without danger to health or peril from 
flood and can condition its approval of plat on 
subsequent approval by it of applications for 
building permits. Ardolino v. Florham Park .. 182 


A master plan dehors a zoning ordinance is not a 


prerequisite to adoption or amendment of a zoning 
ordinance; it is sufficient if the zoning ordinance 
as adopted or amended reveals a comprehensive 
plan. Kozesnik v. Montgomery and Depew v. 
Hillsborough 183 


Existence of a master plan is not prerequisite. to 


referral of appropriate applications to the planning 
body. Kozesnik v. cneuulietiid and er v. 
Hillsborough 183 


A Board of Adjustment. may under N. J. S. 40:55- 1. 40 


grant an exception to permit erection of a dwell- 
ing on an unimproved street where to require 
full improvement of the street would entail prac- 
tical difficulty or unnecessary hardship, provided 
adequate access for fire fighting equipment, am- 
bulances and other emergency vehicles is assured. 
Phillips v. Westfield ....... 195 


It is not necessary for an exception under N. J. Ss. 


40:55-1.40 that the applicant show his situation is 
peculiar or unique and it is immaterial that other 
lot owners could urge the same grounds for ex- 
ception. Phillips v. Westfield cai . 195 


The procedural requirements of appeals in zoning 


matters apply to appeals for exceptions under N. 
J. S. 40:55-1.40 but not the substantive require- 
ments for a variance. Phillips v. Westfield i, aa 


When a municipality accepts lands dedicated for a 


park, it acquires a secondary title therein in 
trust for the purposes of the dedication while the 
bare legal title remains in the dedicator in trust 
for those purposes. State v. Cooper .. 239 


In the awarding of contracts for services for housing 


projects or the occupants thereof, R. S. 40:48-5, 
which calls for advertising and award to the low- 
est responsible bidder, is applicable. Automatic v. 
Housing Authority, et al , 286 
is justified in rejecting low bid 
where fair minded men would believe the low 
bidder is irresponsible. Automatic v. Housing 
Authority, et al 286 


Failure to grant low bidder a 1 hearing before ‘reject- 


ing his bid and awarding contract does not vitiate 
award where hearing is granted after award and 
sustains the rejection. Automatic v. Housing 
Authority, et al . 286 


Municipalities have no power to enact rent control 


ordinances except as specifically given by the 
legislature. Wagner v. Newark .. 309 


The broad police power given to municipalities un- 


der the Constitution and Home Rule Act and 
Municipal Charter Law does not encompass mat- 
ters which because of their nature are inherently 
reserved for the state alone; the power does not 
encompass matters involving state policy or affairs 
of general public interest. Wagner v. Newark . 309 


The landlord and tenant field is a field under State 


home rule 
n9. eter 30Y 


within municipal 
Newark 


and not 
Wagner v. 


control 
powers. 


The courts have no power to compel a municipality 


to adopt an amendatory zoning ordinance or to act 
on a proposed amended zoning ordinance. Finn 
v. Wayne Twp. 339 


The courts have no power to compel a municipal 


governing body to act on a matter within its legis- 
lative discretion: such power exists only where 
a positive duty to act is imposed by statute. Finn 
Vv. Wayne Twp. .. 6 .6.de%: 339 


A Board of Adjustment has no jurisdiction under 


R. S. 40:55-39 to entertain an appeal from a denial 
of a certificate of occupancy by a building inspec- 
tor absent the previous issuance of a lawful build- 
ing permit and a real case of zoning involvement. 
Cella v. Cedar Grove 362 


While a Board of Adjustment has jurisdiction under 


R. S. 40:55-1.40 to review denial of building per- 
mits based on the planning act, it does not thereby 
have jurisdiction to hear appeals from denials of 
certificates of occupancy. Cella v. Cedar Grove 362 


Review of denial of certificate of occupancy based 


on non-compliance with planning act must be by 
action in lieu of sien writ. Cella v. Cedar 
Grove . 362 


The distribution of water by a “municipality is a 


private or proprietary function subject to the rules 

applicable to private cofporations and hence sub- 

ject to zoning ordinances of the municipality itself 

as well as those of any other municipality in 

which the water system is located. Township of 

Washington, et als v. Village of Ridgwood, et al 41% 
(Continued on next page) 
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Municipal Law, Cont’d 

Even in the performance of a gov ernmental function 
a municipality may not take arbitrary or capri- 
cious action which violates its own or other muni- 
cipal zoning ordinances. Township of Washington. 
et als v. Village of Ridgewood, et al 

A licensing ordinance must have reasonable stan- 
dards controlling the licensing authority. Town- 
ship v. Sagorodny me 

Requirement that junk yards be maintained in a 
safe manner with due regard to public safety of 
persons and property in the vicinity, is a reason- 
able and valid standard as is requirement that it 
be 500 ft. from places of residence, in absence of 
proof to contrary. Township v. Sagorodny 

Regulation of junk yards may be accomplished by 
ordinance under N. J. S. 40:52-1 and need not 
necessarily be done by zoning ordinance. Town- 
ship v. Sagorodny 

Classification of second hand lumber with junk is 
not per se unreasonable. Township v. Sagorodny 

In making certain streets one way streets the mun- 
icipality must erect appropriate signs conforming 
to the specifications fixed by R.S. 39:4-198, 39:4- 
183.18 and 39:4-183.14 as to height, size and ar- 


rangement. State v. Callaghan roe 
The specifications fixed by the statutes for ‘“one- 
way street” signs may not be varied by a munici- 
pality to coincide with its judgment. State v. 
Callaghan bie . a 
A conviction for going the wrong way on a one 


way street cannot be sustained where proper one 
way street signs were lacking. State v. Callaghan 
Sunday Ordinances May Not Validly Bar Specified 
Businesses . j ts 
A variance or irregularity in a bid such as will 
justify its rejection must be substantial and not 
merely a nominal irregularity. Murdock v. Verona 
& Leone. Baten : 
An ordinance requiring planning board approvai of 
subdivisions and imposing obligations to install 
streets and mains is not applicable to a develop- 


ment represented by a map filed prior to the 
ordinance where there is no change in either 
street or lot layout. Lake Intervale v. Parsippany- 
Troy Hills 


delineated is not 
the planning 
Hills 


A combining of lots previously 
subdividing within the meaning of 
act. Lake Intervale v. Parsippany-Troy 

There is no requirement for the filing of a new map 
where one is already on file approved by the 
municipality and there is to be no change in lot 


or street layout. Lake Intervale v. Parsippany- 
Troy Hills ; ; 

A municipality cannot waive a requirement in its 
notice for bids for public work that bids be 
accompanied by a certified check for 19°. of the 
bid and cannot validly accept a bid submitted 


without such deposit so as to hold the bidder 
Hillside v. Sternin 

Factors to be considered as to whether 
governmental or proprietary are — historical 
experience. the nature of the legislative mandate. 
and the manner of operation or financing. Housing 
Authority v. Commonwealth Trust Co. and Trust 
Co. of N. a: 

A governmental agency whether engaged in a pro- 
prietary or governmental function is bound by all 
the terms of its commercial agreements. Housing 


a function Is 


Authority v. Commonwealth Trust Co. and Trust 
€o. of KN. J: 
NAMES 
There is no authority for a mother who has been 


infant child to change the 
the mother’s sub- 


awarded custody of an 


surname of the child to that of 


sequent husband unless there are extenuating 
circumstances. Sobel v. Sobel 
The court will not, over prompt objection of the 


father. permit the mother who has custody of 
their child to change the childs surname where 
the father is not in default in contributing to the 
child’s support. is guilty of no improper conduct 
and there are no other circumstances warranting 
denial of the father’s right to have his kin bear 
his name. Sobel v. Sobel 


ATURALIZATION 


Problems On 
a Parent. by 


NEGLIGENCE 


Replacing of manhole cover in sidewalk after clean- 
ing of sewer by municipal employee chargeable 
with inspection and repair of manholes and 
covers, without making repairs to correct defects 
discoverable by a reasonable inspection, consti- 
tutes active negligence for which pedestrian in- 
jured by the defects may recover against the city 
Taverna v. Hoboken 

An owner or possessor of lands is not liable to a 
trespasser for injuries sustained thereon as a 
result of the owner's or possessor’s use thereot 
unless the owner or possessor knew or should have 
known that trespassing was constant and that 
there was a likelihood of serious bodily harm to 
one entering the area. Imre v. Riegel A 

Burning of refuse in a secluded and enclosed loca- 
tion does not carry an inference within itself of 
expectation of serious bodily harm. Imre v. Riegel 

Movement toward the old doctrine that a munici- 
pality is not liable to an individual for injury 
where an indictment will lie. is in the wrong 
direction and this rule is now fully subordinate 
to the rule of liability for active wrongdoing 
Cloyes v. Delaware 

The court will consider the more - rec ent authorities. 
though not in accord with older cases, as to 
whether a municipal operation is proprietary or 
governmental. Cloyes v. Delaware ; 

Operation of a sewage disposal system on a charge 
to user basis is a proprietary function in which 
the municipality is liable for passive as well as 
active negligence. Cloyes v. Delaware 

Negligence of a parent does not necessarily bar his 
recovery under the death act. Cloyes v. Delaware 

Failure of parent to keep child confined is not a 
proximate cause of injury to child occuring on 
lands of another. Cloyes v. Delaware : 


A 


of Citizenship Through 
Rudnick 


Acquisition 
Edward 






ys 


418 


454 


478 


361 


961 


597 


oy¥y 


o¥y 


471 


474 


447 


62 


62 


74 


74 


74 


Comparative Negligence-Reflections of a Skeptic. 


by Abraham Harkavy .... 2... ccc cccscccisccweses 97 
Contributory negligence is a defense to an action 
against a municipal corporation based on active 
wrongdoing consisting of negligent acts of .com- 
mission in the maintenance of a highway. Hart- 
Wists Wi. FRISGNGING . «5... sss eng ke eens 130 


The operative facts rather thie ‘the label given 
cause of action determine the applicability of fhe~ 
defense of contributory meeps Hartman v. 
Brigantine 130 

In an action by an ins nes against his eke: for 
negligence in failing to procure proper coverage, 
the failure of the insured to read the policy in- 
volved does not per se bar recovery but is a 
circumstance to be considered on the question of 
contributory negligence. Schustrin v. Binder 

An occupier of lands owes a duty to licensees or 
social guest to exercise reasonable care in the per- 
formance of any activities on the ini Mis- 
tretta v. Alessi... : 270 

While an occupier of lands is not cist a duty to 
licensees or social guests to make inspections to 
discover dangerous conditions of the premises, if 
he does know of some dangerous condition and 
should realize that it involves an unreasonable 
risk, then he is under a duty to take reasonable 
care to make the condition safe or to give warning 
of it and of the extent of the risk involved unless 
he could reasonably assume the licensee is aware 
thereof or by reasonable use of his faculties would 


be aware thereof. Mistretta v. Alessi . 270 
If an occupier of lands undertakes to correct a con- 
dition thereon, he is under a duty to exercise 
reasonable care on behalf of those who might be 
affected. Mistretta v. Alessi ae 270 
Held, icy condition of front porch, known to oc- 
cupier. presented jury question as to negligence 
where occupier gave no warning thereof to 
licensee and sanded the other means of ingress 
but not the porch. Mistretta v. Alessi 270 
An employee of a partnership cannot maintain a 
common law action against the partners or either 
of them for a compensible injury caused by the 
negligence of one of the partners. Parker v. Zanchi 
and Rando t/a American 27U 
A possesor of lands who creates or maintains a 
condition of such nature that he knows or should 
know it is likely to cause death or serious bodily 
harm is liable for injuries sustained thereby by a 
trespasser if the possessor knows or Should know 
of the presence of the trespasser or that trespass- 
ers constantly intrude upon the area and has 
reason to believe they will nv! discover the condi- 
tion and there is a failure o! reasonable care to 
warn the trespasser of the condition and the 
attendant risk of harm. Imre Riegel 311 
Held. on facts, jury question as to negligence and 
liability was presented where trespasser walking 
on defined path sustained injuries when crust on 
top of path caved in precipitating him into under- 
lying bed of hot embers. Imre v. Rigel 311 
A landlord who voluntarily undertékes to make 
repairs is liable in negligence for ‘atlure to act 
with due care. Freddi-Gail v. Roya! mie 334 
Bauer v. Cedar Lane considered, explained and dis- 
tinguished on ground defendant there liad under- 
taken manifold corrective measures in g°0od faith 
and properly done but had merely “pot done 
enough” whereas here the defect was compara- 
tively simple, fairly evident and er: inedi- 
able.. Freddi-Gail v. Royal 337 
Landlord who undertook to replace section of drain 
pipe held liable for negligent failure to seal joint 
above section replaced. Freddi-Gail v. Royal 337 
The res ipsa loquitur doctrine applies to exploding 
bottle cases where it is shown the bottle was sub- 
jected to neither extreme temperature nor negli- 
gent handling after it left the bottler’s control. 
Bornstein v. Metropolitan : 33d 
The question of whether the proof in an exploding 
bottle case, where the bottle has left the control of 
the defendant, is such as to leave the res ipsa 
loquitur doctrine applicable is for the court, the 
criterion being whether, in the light of the circum- 
stances, including the evidence negating causative 
relationship between the conduct of plaintiff and 
others than defendant, it still appears probable in 
the ordinary course of things that the explosion 
was the proximate result of defendant's negli- 
gence. Bornstein v. Metropolitan 338 


In an exploding bottle case where the res ipsa doc 
trine is applicable the weight to be accorded de- 
fendant’s proof of exercise of care in bottling is 
for the jury. Bornstein v. Metropolitan ona altace 

Where there is wrongdoing which is an efficient 
and cooperative cause of the mishap, the wrong- 
doer is not relieved from liability by proof that an 
Act of God was a concurring cause. Hopler v. 
Morris is P : Tete 

A plaintiff injured in a fall on a public sidewalk has 
the burden of proving that the abutting owner 
or his predecessor in title was responsible for its 
creation or continuance. Orlik v. DeAlmeida 

Liability of abutting owner for injuries resulting 
from defects in public sidewalk reviewed. Orlik 
v. DeAlmeida 

Proof of defective 
without more insufficient to 
against abutting owner for injuries 
pedestrian. Orlik v. DeAlmeida Pc 

An occupier of lands who has knowledge of an ex- 
isting condition and knows or ought to know it 
is a danger or will be a danger to children is 
under a duty to use reasonable care to prevent 
damage from that danger to a child licensee as 
well as to an invitee. Knox v. Goodman 

Where there is a foreseeability of substantial harm 
landowners as well as others, should generally be , 
subjected to a reasonable ies of care to avoid it. 
Knox v. Goodman 

A lessee in exclusive possession owes the : same > duty 
as an owner. Knox v. Goodman 

The question of the status of a person as a licensee 
or invitee is for the court where there are no 
disputed facts or inferences. Knox v. Goodman 
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A playmate who enters on premises under an im- 
plied welcome to visit and a is a_ licensee. 
Knox v. Goodman 

The owner of an amusement park owes no es to 
protect patrons from obvious risks necessarily 
incidental to the use of the devices and is not an 
insurer of a patron's safety but is under a duty to 
exercise reasonable care to keep the devices 
reasonably safe for their intended purpose and 


this includes the duty of proper inspections prop- - 


erly made. Kahalili v. Rosecliff Realty 


In the absence of a showing of some “unusual” oc- 
currence or aberration in the functioning of an 


amusement device the doctrine of res ipsa loquitur 


does not apply. Kahalili v. Rosecliff Realty 

For res ipsa to apply the court must find the balance 
of probabilities is that the occurrence causing in- 
jury would not have happened if the defendant in 
control of the instrumentality had exercised due 
care. Kahalili v. Rosecliff Realty 

The workmen's compensation law aunitiauhiban to a 
suit by an injured employee in negligence against 
a third party where the injury occurred in one 
state and the employment was contracted in an- 
other is that of the state having the preponderance 
of significant contacts with the employment rela- 
tionship. Wilson v. Faull OER ET 

A workmen's compensation law of the state of 
injury barring a common law action against a 
third party does not ipso facto bar recovery else- 
where in all circumstances. Wilson v. Faull 

Held, action in New Jersey by injured employee oi 
subcontractor against contractor not barred by 
Pennsylvania law barring such action, though in- 
jury occurred in Pennsylvania, where all other 
relationships of the employment were in New 
Jersey. Wilson v. Faull ; an 

An owner or occupier of lands who retains an in- 
dependent contractor to work thereon is under a 
duty to the contractor's employees to exercise 
ordinary care to render the premises reasonably 
safe from conditions other than that which the 
contractor was called to correct or which neces- 
sarily inhere in that work. Berquist v. Penterman 
et als eae or < 

While generally one who retains an independent 
contractor is not liable for injury occasioned by 
the latter’s negligence. he is liable for his own 
wrong which may have concurrec with that negli- 
gence. as for creating an unreasonable risk which 
he should have recognized. sesiaeia v. Penter- 
man et als . 

An employer of pienmiind contractors who as- 
sumes control of coordination of the work or who 
does not assign this to anyone, is liable for injury 
resulting from negligence in the coordination of 


the work which created a hazard causing the 
injury. Bergquist v. Penterman et als 
While the burden of proof of causation is on the 


plaintiff this may be established by circumstantial 
evidence which creates a reasonable and logical 
inference of causation. Bergquist v. Penterman 

Where a person has lost his life as a result of an 
accident there is a presumption he used due care 
for his own safety. Bergquist v. Penterman ct als 

Whether the doctrine of res ipsa loquitur applies 
when a customer in a self-service store is Injured 
by falling merchandise turns on the facts in each 
case and if the falling and circumstances are such 
that in the ordinary course of events they be- 
speak, more likely than not. some negligence on 
the part of the owner, the doctrine applies. Fran- 
cois v. American Ay cattails 

Held, res ipsa doctrine applies here where quantity 
of cans siacked on cases in narrow quarters near 
check out counter ail suddenly toppled from the 
cases. Francois v. American 

The concept of assumption of risk of dunaas inher- 
ent in an amusement or sport, in this case ice 
skating, does not include risks brought about by 
defecis not normally attendant on such amusement 
or sport. Nierman v. Casion 

It is not necessary that plaintiff's evidence exc! “tude 
the hypothesis of an absence of negligence: it is 
sufficient if it is such that a jury might properly, 
on grounds of probability, exciude such hypoth- 
esis. Nierman v. Casino - 

Held, the generally deteriorated condition of the ice 
in the ice-skating rink was sufficient for a jury 
finding of negligence in (1) creating the defects 
or (2) knowing of them and permitting the con- 
tinued hazard of their use or (3) failure to make 
reasonable and proper inspection. Nierman_ v. 
Casino : as Me 

A negligence action between husband and wife is 
not barred where the plaintiff married the defend- 
ant after the suit had been commenced. Koplik 
v. C. P. Trucking and Patrizio P 

One who undertakes to do an act for another with- 
out compensation, the other relying thereon. is 
responsible for the exercise of reasonable care In 
so doing. Barbarisi v. Caruso 

One who voluntarily or gratuitously assumes the 
duty of watching and supervising a child, is under 
a duty to exercise reasonable care in discharging 
the duty and is liable for injuries sustained by 
the child as a result of ga ii in the super- 
vision. Barbarisi v. Caruso A 

An adult is liable for a risk to a child which he 
should have foreseen, though the actual occur- 
rence was not anticipated. Barbarisi v. Caruso 

While a proprietor of a place of business may not be 
liable as a principal for acts of an impostor posing 
as a salesman in his establishment he will be 
liable for loss occasioned to a customer thereby 
if he failed to exercise reasonable care to protect 
customers from such deception. Hoddison v. Koos 

Where there is evidence of the driver's intoxicated 
state warranting a finding he was unfit to drive, 
the question of contributory negligence or as- 
sumption or risk by passengers riding with him 
is for the jury, but where there is no such evi- 
dence or a mere scintilla thereof, the question is 
one of law for the court and the defense should be 
stricken. King v. Jones 

(Continued on next page) 
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Negligence, Cont’d 

Failure of a passenger in a car to take some measure 
in the short interval before a collision to protect 
herself or avoid or minimize her injury is not con- 
tributory negligence. King v. Jones .. . 575 

With respect to trespassing children, a land occupier 
is under a duty to exercise reasonable care in con- 
nection with an artificial condition on the land 
when he knows that children are likely to trespass 
and knows of the condition and should realize that 
it involves an unreasonable risk of harm to the 
children. Simmel v. N. J. Coop Co. 

Landowner held liable to child trespasser injured 
by fire on his lands made by third persons without 
his authorization or permission where there was 
evidence of prior knowledge of the conditions. 
Simmel v. N. J. Coop Co. . 599 

The rule that an abutting owner owes no duty to 
construct gutters or leaders on his property to 
prevent drainage across and freezing on the public 
sidewalk, does not apply to a walk on the premises 
for the common use of tenants. Skupiensky v. 
Maly .... 

An owner may be liable ‘to a . tenant ‘for failure to 
construct gutters and drains if the failure was a 
breach of his duty to maintain the premises in a 
reasonably safe condition. Skupiensky v. Maly 585 

Manufacturers and suppliers are liable for injuries 
resulting from their negligence in the manufacture 
and distribution of their products, without the 
requirement of privity of contract. Martin v. 
Bengue and Leeming Co. .. 622 

A manufacturer’s negligence may involve ‘the pro- 
duction and sale of defective products with result- 
ing foreseeable injury or negligent failure to 
warn of concealed dangers with resulting foresee- 
able injury. Martin v. Bengue and Leeming Co. 

A manufacturer is under a duty to give notice of a 
peculiar danger of his product of which he knows 
or ought to know, whether such danger is inherent 
or arises from the use to which it is to be sie 
Martin v. Bengue and Leeming Co. 

The fact that a product has been used without. in- 
jury does not preclude a finding of foreseeability 
of harm from a peculiar danger therein and 
negligence. Martin v. Bengue and Leeming Co. 

The fact that injury followed application of an 
intervening force such as fire would not preclude 
a finding that the intervening force was itself a 
foreseeable risk. Martin v. Bengue and Leeming 
Co. 5s arise Berg a GG 622 

Held, jury eucetion of negligence, "proximate cause 
and contributory negligence presented where 
proofs were plaintiff had used Ben-Gay which 
has volatile matter causing flammable vapors in 
confined area; that pajamas had flared and body 
been burned in area in which Ben-Gay had been 
applied, after being ignited by match head which 
fell in act of lighting cigarette: that manufacturer 
had had the product analyzed; and that manufac- 
turer had given no warning of flammability of the 
product or of its vapors. Martin v. 7 and 
Leeming Co. 622 

An occupier of premises ; who knows of some ‘condi- 
tion thereon, and, in the exercise of reasonable 
foresight, should realize that it involves an un- 
reasonable risk to a licensee, owes a duty to 
licensees and social guests to take reasonable care 
to make the condition safe or to give a warning 
of the presence and of the extent of the risk in- 
volved. Debes v. Morganroth 

Held, where foyer in home had four identical doors, 
three entering upon rooms and the fourth entering 
directly over a flight of stairs to the cellar without 
a platform, a jury question is presented as to 
whether the occupier breached a duty to a social 
guest in maintaining this condition without warn- 
ing as to the nature of the fourth door or entrance. 
Debes v. Morganroth 

The possessor of land is liable for the reasonably 
foreseeable injurous consequences of the use of a 
dangerous agency on the land. Wytupeck v. 
RONEMERIIER aii oscrac sxciecegtor is alae TRUAVeurto ac slew alent io ese EMG 

A landowner is liable for injuries to children of 
tender years who trespass on his lands where the 
trespass is foreseeable and the owner maintained 
a dangerous condition or instrumentality on the 
lands involving an unreasonable risk of death or 
injury to the trespassing child, which caused the 
injury. Wytupeck v. Camden 

A landowner who has a dangerous instrumentality 
on his land, owes a public duty commensurate 
with the risk of harm and is liable for results of 
his negligence which he ought reasonably to have 
anticipated. Wytupeck v. Camden 

Landowner held liable for injuries sustained by 
trespassing child when he came in contact with 
live high voltage line inside wire fence enclosure 
while scaling the fence, where proof was wire 
fence was of substandard construction in failing to 
have barbed wire top and the general area had 
long been used as a playground. Wytupeck v. 
Camden ; 


NEGOTIABLE INSTRUMENTS 

The cancellation, discharge or renunciation of a 
negotiable instrument is governed by R. S. 7:2-119 
and 122. In re Kirschenbaum 

The holder of a negotiable instrument may ‘effec- 
tively renounce his rights thereunder, without 
consideration, provided the renunciation is in 
writing or the instrument is delivered up to the 
person primarily liable thereon. In re Kirschen- 
baum 

The rights under a ‘negotiable instrument may be 
effectively renounced orally and the instrument 
discharged thereby if the renunciation is sup- 
ported by consideration. In re Kirschenbaum 

Cancellation calls for an intentional act on the in- 
strument itself. such as destroying it or marking 
it cancelled. In re Kirschenbaum 

“Love and affection’ unaccompanied by a material 
or pecuniary benefit, will not constitute a suffi- 
cient consideration to support a Simple contract 
or a discharge of a negotiable instrument. In re 
Kirschenbaum .. 

Oral statements by the ‘holder of a note that the 
makers could forget about it and owed him noth- 
ing. are ineffective to discharge the note in the 
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absence of consideration for the statements or 
surrender or destruction of the note. In re Kirsch- 
enbaum : . 194 

Burden of proving negligence and estoppel against 
maker of incomplete and undelivered note is on 
holder. Budget Corp. v. De Felice 

Burden‘ of proof is on alleged holder in due course 
to prove note was complete when he received it. 
Budget Corp. v. De Falice .. 4 525 

Negotiation of incomplete note does not make en- 
dorsee holder in due course if there was no valid 
delivery of the note to the payee. Budget Corp. v. 
De Felice 

Effect of failure of ‘makers of note ‘procured. by 
fraud to exercise ordinary care to discover what 
they were signing not passed upon. Budget Corp. 
v. De Falice 

Fraud in procurement of note is "defense againt en- 
dorsee of einai note. Budget Corp. v. De 
Felice ‘ Mee Pip ate ee ae 525 

R. S. 17:9A-226 (b) is not a statute of limitations 
but a substantive law provision. Housing Author- 
“4 v. Commonwealth Trust Co. and Trust Co. of 


NEW TRIAL 

Juror’s false or erroneous answer on voir dire in 
personal injury action as to previous claims in 
accident cases by his family held prejudicial and 
harmful per se requiring mistrial or new trial 
without proof of actual prejudice or harm and 
though made in good faith. Wright v. Bernstein’ 61 

Where a juror gives false answers to questions on 
voir dire which may have led counsel into not 
exercising a peremptory challenge, there is pre- 
judicial error per se requiring the court to grant 
a mistrial. Wright v. Bernstein : 61 

New trial limited to damages will be granted on 
appeal where evidence shows damages awarded 
were so conspicuouly inadequate that denial of 
new trial would be denial of amen Kappovich 
v. Le Winter ie ya 

The remittitur and additur practices on applications 
for a new trial because of excessive or inadequate 
damage awards do not violate the constitutional 
right of trial by jury. Fisch v. Manger 

Action of the trial court by way of remittitur or 
additur on a motion for new trial is subject to the 
power of an appellate court to reverse or vacate if 
it appears to have been an abuse of discretion. 
Fisch v. Manger ‘ 

Perjured testimony that warrants disturbance ofa 
final judgment must be shown by clear, convin- 
cing and satisfactory evidence to have been not 
merely false but to have been wilfully and pur - 
posely falsely given and that the falsity could not 
have been discovered by reasonable diligence in 
time to offset it at the trial. Minter v. Bendix .. 


NOVATION 
In order to effect a novation there must be a clear 
and definite intention on the part of all concerned 
that such is the purpose. Tolland v. Lista .. 


OCCUPATIONAL DISEASES 

A partial permanent disability occurs and the rights 
under the occupational disease statute accrue 
when a definite fault akin to a traumatic injury 
occurs, that is, when a definite impairment of 
bodily function occurs. McBride v. Royal Laundry 118 

An employee may not recover under the 1950 occu- 
pational disease statutes for a definite impairment 
suffered prior to Jan. 1, 1950, but can recover for 
any increase in disability occurring after the date 
which is due to continued exposure to the cause 
of the disability. McBride v. Royal Laundry 


OPERATIONS 
An injured party may elect to refuse to undergo an 
operation if there is present some peril to life 
therein, though slight. Budden v. Goldstein ..... 50 


OPINIONS 

Any Resemblance to ee Opinions is Purely co- 
incidental? ore 

Judicial opinions hav e no effect bey ond their imple- 
mentation in judgments; it is only what a court 
adjudicated, not what it says in an opinion that has 
any direct legal effect. Suburban v. East Orange 
v. Essex ‘ Ae Ree 


ORDINANCES 
A licensing ordinance must have reasonable stand- 
ards controlling the licensing authority. Township 
v. Sagorodny 
Requirement that junk yards be maintained in a 
safe manner with due regard to public safety of 
persons and property in the vicinity, is a reason- 
able and valid standard as is requirement that it be 
500 ft. from places of residence, in absence of proof 
to contrary. Township v. Sagorodny 
Classification of second hand lumber with junk is not 
per se unreasonable. Township v. Sagorodny 
Regulation of junk yards may be accomplished by 
ordinance under N. J. S. 40:52-1 and need not 
necessarily be done by zoning ordinance. Township 
v. Sagorodny wire saat 
PARENT AND CHILD 
The obligation of a child to support his indigent parent 
under N.J.S. 44:1-140 is imposed only if the child 
is of sufficient financial ability, which means having 
enough for his own needs and reasonable savings and 
something over. Gierkont v. Gierkont .... . . 409 
A married daughter who has no separate means and no 
separate income is not legally obligated to support her 
indigent parent. Gierkout v Gierkont .... 409 
Under R.R. 44:1-141 the obligation of a child to support 
his parent should be enforced only in proportion to 
the number of years of support rendered by the 
parent during the child’s minority. Gierkont v. Gier- 
BARE?) wloanauka © . Keene cbiet ohms incre ete eices 
The court will not. over prompt objection of the father. 
permit the mother who has custody of their child to 
change the child’s surname where the father is not in 
default in contributing to the chiid’s support, is guilty 
of no improper conduct and there are no other cir- 
cumstances warranting denial of the father’s right to 
have his kin bear his name. Sobel v. Sobel .... : 
A parent is not entitled to damages for future loss of 
services from permanent injuries suffered by his 
young child unless there is a reasonable basis for 
finding. in all probability, some loss of services in the 
future. Simmel v. N.J. Coop Co. 
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PARTIES 
Held, on facts presented, plaintiff trailer dealer sustain- 
ed sufficiently direct loss as a result of municipal 
ordinance purporting to regulate and license trailer 
homes and camps to attack the ordinance as illegal 
or unconstitutional though plaintiff is not a citizen 
or taxpayer of the municipality. Walker v. Stanhope 158 


PARTNERSHIPS : 
Limited Partnerships vs. Corporations, A Federal Tax 
Comparison, by Leopold Frankel .. 
An employee of a partnership cannot maintain a 
common law action against the partners or either of 
them for a compensible injury caused by the 
negligence of one of the partners. Parker v. Zanchi 
and Rando t/a American 
A partnership may be dissolved at any time by the ex- 
press will of the partners and the partnership term- 
inates on the winding up of the partnership affairs. 
Sealgione v. St. Paul : 
A partnership is dissolved by an act intended to dis- 
solve it including sale of all its assets or transfer 
thereof to a corporation. Scaglione v. St. Paul .... 491 
Service on a former agent or employee of a partnership 
after the dissolution is not valid service on the part- 
nership. Scaglione v. St. Paul 


PENALTIES 
An action to recover a penalty is a civil action and is 
not “criminal in nature” so as to require proof of 
intent. Dept. of Labor v. Rosen sh state poate erah ee eran 
The state may make the doing or omission of an act 
penal regardless of intent. Dept. of Labor v. Rosen. . 117 


PENSIONS 
The provision of N.J.S. 43:4-4 requiring appropriations 
for the department from which a person has been 
retired to cover his pension relates to departments or 
divisions of the state and not to the State Highway 
Authority to which appropriations are re expressly pro- 
hibited. Mathews v. Finley. et als .. ; sid iocaie sd, 


PERJURY 
Perjury is the wilful and corrupt false swearing in the 
course of a judicial or quasi-judicial proceeding, to 
some matter material to the issue. State v. Sullivan . 171 
A false statement of opinion may be perjurious where 
the existence of the opinion is a material matter and 
it is given corruptly. State v. Sullivan — 171 
Testimony by a physician as to physical manifestations 
or observations is testimony as to facts which may 
be proven false by testimony of other qualified 


persons having the same opportunities for observa- v 
171 =? 


tion. State v. Sullivan 
Where the alleged observations upon which a doctor's 
opinion is allegedly predicated are false and their 
existence controverted, an inference that the opinion 
was motivated by corrupticn arises which may be 
sufficient for a jury consideration. State v. Sullivan . 171 
Perjured testimony that warrants disturbance of a final 
judgment must be shown by clear, convincing and 
satisfactory evidence to have been not merely false 
but to have been wilfully and purposely falsely given 
and that the falsity could not have been discovered 
by reasonable diligence in time to offset it at the 
trial. Minter e°Bendis 2.5 ka a, oan Hews ceaelcee ABO 


PERSONAL PROPERTY 
While funds from condemnation, foreclosure or other 
like proceeds in the place of realty are deemed 
real property under the doctrine of equitable 
conversion, funds received for damages to property 
are personalty and belong to the owners as ten- 
ants-in-common. Dorf v. Dorf and Tuscarora .... 


PLANNING 
A Board of Adjustment may under N.J.S. 40:55-1.40 
grant an exception to Dermit erection of a dwelling 
on an unimproved street where to require full 
improvement of the street would entail practical 
difficulty or unnecessary hardship, provided ade- 
quate access for fighting equipment. ambulances 
and other emergency vehicles is assured. Phillips 
We, BROSUR GIG o.oo coisa ae Soa gate 
It is mot necessary for an exception under N.J.S. 
40:55-1.40 that the applicant show his situation is 
peculiar or unique and it is immaterial that other lot 
owners could urge the same grounds for exception. 
Phillios: v.. Westheld: 3... ics sect oa sehes chniwitee 
The procedural requirements of appeals in zoning 
matters apply to appeals for exceptions under N.J.S. 
40:55-1.40 but not the substantive requirements for 
a variance. Phillips v. Westfield .... Sp weak. Stee 


PLEADING 

The issue of excessive force is necessarily raised as a 
defense to an action for damages for an assault and 
battery and need not be specifically alleged in the 
complaint or pretrial order. Gibson v. Kennedy & 
Penn R.R. Sat supe ERE tend) 0) Maca pater pastas 

Claims not fai rly asserted | in | the pleadings cannot be 
asserted at the trial. Jardine v. Koppel . 

A claim for “missing” items is not encompassed in a 
claim that work done under the contract was incomp- 
lete or defective. Jardine v. Koppel ae 


POWER OF ATTORNEY 
No power, unless it contains very clear language on the 
subject, should be construed as having invested the 
attorney with authority to appropriate the principal's 
assets to himself or to give them away. Manna 
V; pe cra gulaer “Bete. akwten eee 


POWERS OF APPOINTMENT 
Conflict of Laws and the Exercise of Powers of Appoint- 
ment, by Harrison F,. Durand and Charles L. 
Herterich .... Re een ree ee ne <> oo 


PRACTICE 
An intezpleader action may properly be dismissed where 
there has been a prior mechanic's lien action institut- 
ed in the County Court since the interpleader relief 
could have and should have been sought by counter- 
claim and third party complaint in the earlier County 
Court action. Sciarotta v. Vitellaro 
Held, court properly assessed as costs expenses of sur- 
veyor’s testimony where defendant refused to admit 
survey after demand pee to R.R. 4:26-1. Barberi 
v. Bochinsky ...... 15 
An application to vacate an "execution should ‘be made 
to the Division of the Court which entered the judg- 
ment. Harris v. Van Loan .... ...... 107 
An application for relief from avoid judgment under 
R.R. 4:62-2 must be made within a reasonable time. 
Garza v. Paone ...... 
(Continued on next page) 
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Ipractice, Cont’d 


The fact that a judgment is void for lack of personal 
jurisdiction does not necessarily or automatically 
— the defendant to have it set aside. Garza 

. Paone . 

Ret to serve notice of motion for appointment of 
guardian ad litem on infant as required by R.R. 
4:30-2 and of the guardian to appear as required by 
R.R. 4:56-2 will not invalidate the judgment entered 
in the absence of prejudice and is no basis for setting 

aside the judgment unless application be made 
within reasonable time. Garza v. Paone 

While a court may direct a party to deposit funds with- 
drawn from a joint account in order to maintain the 
status quo, such order should be limited to the funds 
withdrawn which still remain in the possession or 
contro! of the party. Sarner v. Sarner 

While counterclaims against a plaintiff in an interplead- 
er action are permissible, they are not thereafter 
barred under R.R. 4:13-1 for failure to assert them in 
such action though they be liquidated or capable of 
being ascertained by calculation. Axinn v. Gibraltar 

A dismissal without prejudice adjudicates nothing and 
another action may be instituted on the same facts 
alone or in company with others. Christiansen v. 
Christiansen 

The County Court has authority to appoint a limited 
administrator pendente lite in any case where justice 
demands it. including situations where it is necessary 
to enable suit against the estate, and not merely in 
cases where there is pending litigation over an estate 
or representation. Tutt v. Aufrecht 

Where appointment of an administrator pendente lite is 
sranted under R.R. 4:99-8 without prior notice and 
hearing, the order of appointment must give any 
person in interest leave to move for discharge of the 
administrator on 2 days’ notice, but failure to so pro- 

is a defect curable by asain’ amendment. Tutt 
. Aufrecht 


Wi hae there are two or more infants with possible 
adverse interests, the better practice is to appoint 
separate guardians ad litem for each adverse interest, 
but failure to do so is not reversible error where the 
appointment of only one guardian for all was not 
prejudicial. In re Schmidt 
»wer to permit the State to reopen its case after 
resting or after the defense has rested, irrespective 
§ whether or not a motion for acquittal has been 
made, rests in the discretion of the trial court. State 
Menke 
AY aelondane should not go free merely because his trial 
was long delayed when there is no evidence of any 
prejudice to defendant by the delay. State 
v. O'Leary ; 
An issue added by amendment of the pretrial order is 
properly before the jury where there is evidence rais- 
ing a jury questicn thereon. Skupiensky v. Maly.. 
A declaration that a wife is not in need of support made 
in and after an order dismissing her claim for lack 
of prosecution is mere aacietings and has no effect. 
Hnath v. Hnath 
An action for accounting betw een a ‘hus sband and w ‘ife 
need not be joined in a divorce action. Hnath 
v. Hnath : 
While it is desirable that a "plaintiff bring ‘all ‘his 
“auses of action against the same defendant in one 
suit, there is no present rule mandatorily requir- 
ng joinder of claims, not so closely related that 
action on one without inclusion of the other would 
onstitute a prohibited splitting of a cause of 
action, barring later suit on the omitted claim. 
Hnath v. Hnath 
An order consented to as to ‘form and substance con- 
cedes the correctness of its contents. Hnath v. Hnath.. 
Moneys paid under an order of the court with full 
knowledge of the facts. ae. in the absence of fraud, 
not recoverable. Hnath v. Hnath 


PRIVILEGE 
Communications to and diagnosis or conclusions of a 
physician retained by accused’s counsel to examine 
him as to mental competency and report thereon, are 
within the attorney-client privilege. State v. Kociolek 
The attorney-client privilege extends not only to state- 
ments made directly between client and attorney but 
also to those made to agents of the attorney or client 
ge whom they were made to each other. State 
. Kociclek ay 
tes w enforcement officials 
to disclose the identity of 
1ot encompass paid wire-tappers. 
et al 
Evidence given befcre a legislative investigating « com- 
nittee by a witness who appeared and testified in 
answer to a subpoena, may not be used against him 
in any criminal proceeding. under NJ.S. 52:13-8, 
vhether the subpoena was validly served and 
subsisting or not. State v. Spindel .............. 
The immunity given by N.J.S. 52:13-3 to witnesses 
testifying before legislative investigating committees 
extends only to the admission of their testimony in 
subsequent proceedings against them and does not 
confer immunity from prosecution for a criminal 
offense provable by evidence other than the witness 
testimony before the committee. State v. Spindel.... 
The publication of a faix and accurate report of a 
judicial proceeding is qu .ifiedly privileged as to 
damages inflicted thereby unless it was published 
with actual malice. Bock v. 
The privilege for publication of reports of judicial pro- 
ceedings does not extend to false statements of fact 
or distorted accounts. Bock v. Plainfield Courier- 
BRM TAUREN SS civ ncachans hy chabert a dae eiats 
A communication made bona ‘fide upon any subject 
matter in which the party communicating has an in- 
terest. or in reference to which he has a duty, is 
privileged if made to a person having a corresponding 
interest or duty, although it contain criminatory 
matter which, without the privilege, would be action- 
able. Murphy v. Johns-Manville 
Where qualified privilege is established, the burden is 
on plainiff to prove it was abused by excessive pub- 
lication, or that publication was for some motive 
different than that which prima facie rendered it 
privileged. Murphy v. Johns-Manville ; 
PROCESS 
Under R.R 4:4-4 service of summons on an infant 
over 14 years of age must be made by serving both 
his parent or guardian or competent member of 
his family and the infant himself and failure to do 
so renders any judgment entered against him void 
for lack of personal jurisdiction. Garza v. Paone .. 
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have the privilege of refusing 
“informers” but this does 
Morss v. Forbes 
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Service of summons on foreign corporation authorized 
to do business in this State may be made by serv- 
ing the Secretary of State where the registered 
agent designated has died or cannot be found in 
the state. Arco v. Terry 

Service of summons on foreign corporation authorized 
to do business in New Jersey cannot validly be 
made on the person in charge of the office of the 
registered agent after such agent has died. Arco 
v. Terry 

The immunity from arrest conferred by N.J.S. 2A: 81-21 ~ 
applies only to witnesses subpoenaed to testify in 
criminal proceedings and does not apply to witnesses 
before legislative committees. State v. Spindel 

Service on a former agent or employee of a partner- 
ship after the dissolution is not valid service on 
the partnership. Scaglione v. St. Paul 


PUBLIC DEFENDER 


Camden Bar asks both emus defender and assigned — 
counsel with fees 


PUBLIC UTILITIES 
Held deposits paid to utility company as condition of 
opening service and bearing fixed rate of interest 
create a creditor debtor relationship and not a trust, 
so that the 6 year statute of limitations applies. State 
. Atlantic City . ea 


RAILROADS 


Under the Federal Employer s Liability Act a railroad 
in interstate commerce is liable for injury resulting in 
whole or in part from the negligence of any of its 
employees and “negligence” as so used embraces an 
assault and battery if it was committed by an em- 
ployee in the scope of his employment with the pur- 
pose of furthering his employer's business, though 
there may have been other concurring motives. 
Gibson v. Kennedy & Penn R.R........ 


REAL PROPERTY 


The measure of damages for an encrochment which 
constitutes a continuing trespass is generally the 
difference in value of the lands before and after the 
encroachment but may in a_ proper case be the -cost 
of removing the cncroachment so long as such cost 
does not exceed the diminution in value proven. 
Barberi v. Bochinsky aay (Salrdles cece RE ee es ee 

Encroachment of a retaining wall constitutes a con- 
tinuing trespass giving a cause of action to the 
owner of the lands on which it encroaches or his 
successors in title at least until the trespasser ac- 
quires a prescriptive right. Barberi v. Bochinsky .. 

A covenant in a deed to warrant and defend the 
premises conveyed “with the appurtenances” does not 
warrant that there is a cesspool on the lands conveyed 
or that all things essential to the full enjoyment of 
the property, whether or not owned by the grantors, 
were being conveyed. Potter v. Hill v. Grollemund 
Gis ERRNO ooh cs aoe hanced ch aoascen 

Where the width of a roadway is fixed in an "easement, 
its use as such may be commensurate with the entire 
width thereof; but where there is any ambiguity as to 
the extent cf the easement, the surrounding circum- 
stances including the physical conditions, the cheract- 
er the servient tenement and the requirements of the 


grantee determine the controlling intent. Hyland v. 
Fonda Spree 
Where easement is “ati od “over” or “along” a piece 


of land of a certain width, it will depend on the 
circumstances whether the reference is to the width 
of the way or is merely descriptive of the property 
over which the gr antee | may have such a way as may 
be reasonably necessary. Hyland v. Fonda. Ss 

An owner of a dominant easement may do that which 
is reasonabiy necessary to enjoy it and may keep 


it in repair but may not substantially alter it 
physically without the owner's consent. Hyland v. 
MARI adh x ort a8 oh, wv. 4, Wola ox oc ecee a 


of ri ight of way ene a circum- 
necessary to enjoyment 
unauthorized alteration. 


Held. “black topping” 
stances here not reasonably 
of easement and hence an 
Hyland v. Fonda .. 

A wife who has obtained a 
lost all legal interest in 
cannot attack a conveyance 
recite such divorce as required by 
Lavino v. Lavino SOO tee 

To have a neighborhood scheme, restrictions in the 
deeds must be reasonably uniform, must apply to all 
lots of like character brought within the scheme and 
must be reciprocal as to ali lots burdened with the 
restriction. Olson v. Jantausch Sats 

A grantee of part of lands from a grantor w vho acquired 
with a restrictive covenant as to use of all lands has 
no right to enforce the restriction against the remain- 
ing lands in the absence of a separate covenant or 
neighborhood scheme — such —_ Olson v. 
Jantausch ........ 

A covenant in a conveyance res stricting de use ‘of ‘the 
lands conveyed imposes an equitable servitude on 
the lands in favor of the grantor, which, if it is in- 
tended to run with the land, may be enforced by 
each successive owner of lands subsequently purchas- 
ed from the grantor. Olson v. Jantausch , 

Where title to a dominant and servient estate merge in 
a common owner, an existing equitable servitude, 
such as a restriction as to use, is extinguished. Olson 
v. Jantausch .. 

The rule in courts of equit table jurisdiction is that in 
the absence of some incompatible equity a vendee in 
possession will be required to pay interest on the un- 
paid portion of the purchase price, at such rate as 
will prevent the vendee from being unjustly enriched. 
Kleinert v. De Chiaro 

A vendee in possession is liable for municipal. taxes 
from the date of taking possession as well as for 
interest accruing for non payment of such taxes. 
Kleinert v. De Cniaro 

Filing of map with area designated thereon as “Public 
Square” constitutes dedication of the area as a place 
for recreation and rest. State v. Cooper .... 

When a municipality accepts lands dedicated for a park, 
it acquires a secondary title therein in trust for the 
purposes of the dedication while the bare legal title 
remains in the dedicator in trust for those purposes. 
State v. Cooper : 

In the absence of contractual ‘agreement to the con- 
trary a purchaser is not entitled to apportionment of 
rent which became due prior to the pitino Four-G 
Corp. v. Ruta. pe OAS 


a limited divorce and thereby 
her husband's property 
by him for failure to 
N.J.S. 2A:34-6. 
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A purchaser is not entitled to a credit for security de- 
posited by lessee with the seller, in the absence of 
agreement, though the security is to be applied 

against rent at the end of the term. Four-G Corp. 
v. Ruta 

A purchaser may not offset against the purchase price 
under a conventional sales contract debts owing by 
the seller which the purchaser has procured by 
assignment. Four-G Corp. v. Ruta 

A landowner who has over the years rented out. his 
land is qualified to testify to the reasonable value of 
use and occupancy thereof. Monaco v. Jackson.... 


# Each possessor is legally privileged to make a reason- 


able use of his land even though the flow of surface 
waters is ‘altered thereby and causes some harm 
to others, but incurs liability when his harmful inter- 
ference with the flow of surface waters is unreason- 
able. Hopler v. Morris 
A builder who sells a completed an is thereafter wet 
liable to the purchaser for damages resulting from 
latent defects in the absence of express warranties 
Held, possessor liable for damage tc adjoining property 
caused by surface waters during hurricane when he 
changed pitch of his land and installed 5 catch 
basins and connected them to a drain aimed at the 
adjoining property. Hopler v. Morris .. } 
in the deed or fraud or concealment. Levy v. Young.. 
The contractual relations between a vendor and vendee 
terminate with acceptance of the deed and their 
respective rights are thereafter determined solely by 
the deed. Levy v. Young 
In determining whether to grant a mandatory ‘injunction 
for removal of property built in violation of a 
restrictive covenant, the doctrine of relative hardship 
will be applied. Gilpin v. Jacob Ellis Realties, Inc... 
Notice of a dominant easement is not derived from the 
records under the recording act where the covenant 
creating same does not appear in the chain of title. 
Gilpin v. Jacob Ellis Realties, Inc... 
Held, damage to plaintiff of $1,000 as against loss to de- 
fendant of $11,500 plus rents is so disproportionate as 


to cali for denial of mandatory injunction under 
doctrine of relative or Gilpin v. Jacob Ellis 
Realties, Inc. 


There is no requirement ve obs filing cane a new map 
where one is already on file approved by the 
municipality and there is to be no change in lot or 
street layout. Lake Intervale v. Parsippany-Troy Hills 

A combining of lots previously delineated is not sub- 
dividing within the meaning of the planning act. Lake 
Intervale v. Parsippany- -Troy Hills 3 

An ordinance requiring planning board approval ‘of 
subdivisions and imposing obligations to install streets 
and mains is not applicable to a development re- 
presented by a map filed prior to the ordinance 
where there is no change in either street or lot layout. 
Lake Intervale v. Parsippany-Troy Hills aay 

While a grant of an easement cannot be aliered judically. 
a restrictive covenant will not be enforced which 
can no longer do the land intended to be benefitted 


thereby any good. Leaschold w Fulbro, et als ; 
An owner cannot have an easement in his own lands. 

Leasehold v. Fulbro et als ...... Ce pty et res 
An easement is declared abandoned when there is 


action by the dominant tenant indicating an intent 
never to make the use permitted again. Leasehold v. 
Fulbro, et als .. 
Held. on facts. grant of easement ae: way over an alien 
for horses and carriages to barns and stables on 
the dominant lot or “unto the rear of said lot until the 
same be erected’. conveyed a limited easement for 
vehicles into and from structures on the lot in con- 
nection with residential use thereof, and does not 
include use of the alley for parking or truck loading 
or in conjunction with commercial use of the lot. 
Leasehold v. Fulbro et als .... ............ : 
Where there is uncertainty as to the intent of the parties 
to an easement by grant, the court may look to 
surrounding circumstances to ascertain same. Lease- 
hold v. Fulbro, et als 
Where an easement of way by grant contains z an express 
limitation of the use to which the way is to be put, 
it will be enforced though it becomes necessary for 
use for purposes of the dominant owner not existing 


or contemplated when the easement was created. 
Leasehold v. Fulbro, et als Res ska 
The user of a lake for recreational "purposes is 


deemed or presumed to be permissive not hostile. 
Baker et als v. Normanoch et als 
The requisites for easement by prescription are the 
same as for title by adverse possession. Baker et 
als v. Normanoch et als 
Where one party is the owner of a substantial por- 
tion of the bed of a natural private lake, he may 
exclude therefrom owners of the minimal portions 
of the bed, the latter’s use being restricted to the 
portions of the lake over the bed they own. Baker 
et als v. Normanoch et als 
In the absence of expressed intention, a grant bound- 
ing on natural fresh water lakes extends only to 
the water’s edge. Baker et als v. Normanoch et als 
Proprietorship of private inland waters is in the 
individual owners and the public has no right to 
the recreational use thereof. Baker et als v. _Nor- 
manoch et als 
The test of ebb and flow is used to distinguish be- 
tween public and private inland bodies of water. 
Baker et als v. Normanoch et als 
Although divorce converts a tenancy by the entirety 
into a tenancy in common, a mere separation does 
not affect it. Dorf v. Dorf and Tuscarora 
A tenancy by the entirety as between husband and 
wife has the characteristics of a tenancy in com- 
mon for their joint lives with remainder to the 
survivor in fee. Dorf v. Dorf and Tuscarora .... 
Where a co-tenant who is not in sole or adverse 
possession, pays more than his share of taxes; 
insurance and other necessary expenses he may 


compel the others to contribute their proportionate’ 


share in an accounting for rents and profits de- 
rived from the property or in the final adjustment 
on partition. Dorf v. Dorf and Tuscarora 
Moneys received for damages to realty are like rents 
and profits available for contribution between co- 
tenants. Dorf v. Dorf and Tuscarora 
A married woman has a tenancy in common in the 
avails of real estate and in personalty held with 
her husband. Dorf v. Dorf and Tuscarora 
(Continued on next page) 
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Real Property, Cont’d 
While funds from condemnation, foreclosure or other 
like proceeds in the place of realty are deemed 
real property under the doctrine of equitable 
conversion, funds received for damages to prop- 
erty are personalty and belong to the owners as 
tenants-in-common. Dorf v. Dorf and Tuscarora .. 


RENT CONTROL 


L 1956 c 76 confers jurisdiction on District Courts to 
hear actions commenced prior to June 7, 1956 as well 
as those commenced thereafter but within the time 
limited therein, based on violations occurring under 
the State Rent Control Act of 1953 which expired 
June 30, 1956. Addis v. Logan . 

Actions for damages for rent overcharges under the 
Rent Control Act are actions for penalties or for- 
feitures within ihe two year limitation of N.J.S. 
2A:14-10(b) Addis v. Logan .. .. 

The Rent Control Act of 1953 as amended by L 1954 c 
260 is constitutional and does not violate ART IV 
Sec VII par 7 which prohibits private, special or local 
Jaws. Addis v. Logan .......s6ccc00 00 cacnce 

Proof of rent registration in 1941, without. more, held 
insufficient to establish legal rent continued at 
maximum therein fixed in 1956. Brinson v. Hernandez 

Municipalities have no power to enact rent control 
ordinances except as specifically given by the legis- 
lature. Wagner v. Newark ........ ........... 

Chapter 146 of the Laws of 1956, authorizing continua- 
tion of rent controls by ordinance in certain munici- 
palities is a genera] law, not a special law, and hence 
requirements for adoption of special laws did not 
have to be met. In re Freygang, et als Peeled 

Where a landlord adds space to an existing apart- 
ment and substantially remodels and rearranges 
same into two separate complete dwelling units, 
the resulting units constitute new units for which 
no decontrol order is necessary and for which the 
legal base rent is the first rent charged after their 
creation. Foti v. Heller 

There can be no treble damage suits for rental over- 
charges accruing on or after July 1, 1956. Foti v. 
Heller 


RES ADJUDICATA 


An adjudication in a declaratury judgment action 
attacking defenda»t’s second marriage that plaintiff 
was barred from relief by unclean hands is not res 
adjudicata in a subsequent action for separate 
maintenance by plaintiff against defendant, partic- 
ularly where defendant, in reliance on that adjudica- 
tion, seeks economic advantages by failing to support. 
Untermann v. Untermann 

The doctrine of collateral estoppel ‘precludes a redeter- 
mination of a particular issue previously decided 
by a final judgment in a suit involving a different 
cause of action between the same parties or those 
in privity though such action is not barred by res 
adjudicata. Mazzilli v. Accident & Casualty 

Ordinarily, where a prior judgment determined two 
issues either of which would be dispositive, the prior 
judgment is held to be determinative as to both. 
Mazzilli v. Accident & Casualty 

The doctrine of res adjudicata does not apply against 
one who was not a party to the prior litigation. 
Giordano v. Wolcott a eee 


RES IPSA 


The res ipsa loquitur doctrine applies to exploding 
bottle cases where it is shown the bottle was sub- 
jected to neither extreme temperature nor negligent 
handling after it left the bottler’s control. Bornstein 
v. Metropolitan 

The question of whether the proof. in an exploding bottle 
case, where the bettle has left the control of the de- 
fendant, is such as to leave the res ipsa loquitur 
doctrine applicable is for the court, the criterion 
being whether, in the light of the circumstances, in- 
cluding the evidence negating causative relationship 
between the conduct of plaintiff and others than de- 
fendant, it still appears probable in the ordinary 
course of things that the explosion was the proximate 
result of defendant's negligence. Bornstein v. Metro- 
politan 7 

In an exploding bottle case where the. res ipsa doc- 
trine is applicable the weight to be accorded de- 
fendant’s proof of exercise of care in bottling is 
for the jury. Bornstein v. Metropolitan ........ 

In the absence of a showing of some “unusual” occur- 
rence or aberration in the functioning of an amuse- 
ment device the doctrine of res ipsa loquitur does 
not apply. Kahalili v. Rosecliff Realty 

For res ipsa to apply the court must find the balance 
of probabilities is that the occurrence causing injury 
would not have heppened if the defendant in control 
of the instrumentality had exercised due care. Kahalili 
v. Rosecliff Realty 

Whether the doctrine of res ipsa loquitur ‘applies when 
a customer in a self-service store is injured by falling 
merchandise turns on the facts in each case and if 
the falling and circumstance are such that in the 
ordinary course of events they bespeak, more likely 
than not, some negligence on the part of the owner, 
the doctrine applies. Francois v. American 


RESTITUTION 


Inability to deliver unencumbered title to property con- 
tracted to be sold is a breach entitling the other 
party to restitution. Nawyn and Braunius v. Correct 
Laundry 

Where restitution is ‘sought because of an ‘alleged ‘breach 
of an alleged contract, it may not be had unless the 
other party is restored to the position in which it 
stood before the making of the alleged contract. 
Nawyn and Braunius v. Correct Laundry 

Consideration applied upon a supposed contract unen- 
forceable for lack of mutuaiity or indefiniteness or 
the Statute of Frauds may be recovered by way of 
restitution. Nawyn and Braunius v Correct Laundry 3 


RULES 


Rule Amendments i 37 
Reports of Supreme Court Committees—see index under 
this heading. 
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New Rules and Amendments.................. 321 

Summary and Analysis of Rule Changes Affecting 
Actions Involving Reconciliation, by Morris 
Schnitzer and Julius Wildstein ..... 453 


SEPARATE MAINTENANCE 
While limited divorce and separate maintenance are 
+ much the same, the former ends and forbids the 
opligaticn of cohabitation while the latter favors re- 
sumption thereof and this difference is sufficient to 
sustain different legislative treatment of property 
rights thereunder. Lavino v. Lavino .............. 
A separation instigated and acquiesced in by the hus- 
band does not relieve him of the duty to support his 
wife and may be the basis for separate maintenance. 
Christiansen v. Christiansen 
A declaration that a wife is not in need of support. made 
in and after an order dismissing her claim for lack 
of prosecution is mere surplusage and has no effect. 
Hnath v. Hnath Va big mista stock aes 
SEPARATION AGREEMENTS 
A valid separation agreement requiring the husband 
to provide a home for his wife for her life is not a 
provision in lieu of alimony terminable at his death. 
Macfadden v. Macfadden ; oe 


SET OFF 
Mutual debts, 
another without mutual 
Four-G Corp. v. Ruta 


SIDEWALKS 
A plaintiff injured in a fall on a public sidewalk has 
the burden of proving that the abutting owner or his 
predecessor in title was responsible for its creation 
or continuance. Orlik v. DeAlmeida 
Liability of abutting owner for injuries resulting from 
defects in public sidewalk reviewed. Orlik v. 
NCR 8 os weal pie pains Rhee Ee AOL 
Proof of defective construction of public sidewalk with- 
out more insufficient to sustain judgement against 
abutting owner for injuries suffered by pedestrain. 
Orlik v. DeAlemedia SET ee es ae 
SLANDER 
To sustain an action for slander plaintiff must show that 
the person to whom the statement was communicated 
understood the statement to relate to plaintiff; this 
cannot be left to speculation. Gnapinsky v. Goldyn 
and Hamot 
A slanderous charge of unchastity in a woman is action- 
able per se without proof of special a saaeseel 
sky v. Gldyn and Hamot Saves A ea ree 
SOCIETIES 
Benefit certificates of 


though liquidated, do not cancel one 
assent or judicial action. 


societies confer vested rights 
which may not be impaired by subsequent amend- 
ment though the power to amend be reserved in 
general, and any subsequent alteration to have 
validity must be reasonable and in furtherance of 
the contractual right. Yager v. American ees 
In construing conditional provisions adopted by amend- 
ments to benefit certificates, the basic purpose thereof 
must be recognized and where the reason for such 
condition disappears its legal effectiveness vanishes. 
Yager v. American we 
Amendment requiring attendance of physician at least 
twice weekly before sick benefits could be collected 
held invalid as to member who joined before the 
amendment and who was admittedly sick but did 
not require two treatments weekly. Yager v. 
PURO 65. 5 occcare.. Ware, Wars ees Sek ae ee oe cies 
SPECIFIC PERFORMANCE 
While in equity time is not of the essence of a land 
contract in the absence of circumstances or provisions 
indicating a contrary intent, one cannot dally or 
speculate on price movements but must show him- 
self ready, desirous, prompt and eager to perform 
the contract on his part if he would have specific 
performance. Stamato v. Agamie Terie Aw ate 


STATUS QUO 
While a court may direct a party to deposit funds with- 
drawn from a joint account in order to maintain the 
status quo, such order should be limited to the 
funds withdrawn which stil! remain in the possession 

or control of the party. Sarner v Sarner : 


STATUTE OF FRAUDS 

The provision of the Statute of Frauds requiring a real 
estate broker’s authority to be in writing is for the 
benefit of the owner and is not available to a 
purchaser who ‘ortiously interferes with broker's 
errant commission right. Beckman v. Gill 

Part performance such as will save an agreement from 
the bar of the Statute of Frauds must be such as 
would amount to the visitation of an equitable fraud 
upon the doer if the statute were successfully invoked. 
Kufta v. Hughson ; 

An unsigned memorandum chough prepared by ‘defend- 
ants, is insufficient to comply with the Statute of 
Frauds. Kufta v. Hughson ........ 
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Giving up a job or business in order to take ‘possession 


of land and arranging for necessary financing do not 
constitute such part performance as will take a con- 
tract out of the Statute of Frauds. Kufta v. Hughson 
If a parol contract partly within the Statute of Frauds 
is entire and indivisible. the whole contract is un- 
enforceable. Kufta v. Hughson ..... 
Part performance which will take an ‘agreement out 
of the Statute of Frauds must be substantial 
change in position not compensable by restitution 
and beyond mere preparation for performance ot 
the contract. Kufta v. Hughson 
STATUTES 
A statute which has been in force for many years with- 
out substantial challenge will not be invalidated un- 
less its unconstitutionality is obvious. Gibraltar v. 
Slapo .... : 
In the absence of facts to the contrary "judicially known 
or proved, the legislature’s factual beliefs will be 
assumed to be well grounded and its classification 
presumed reasonable. “Gibraltar VV) SiIMBO.....+ : 
The repeal of Title 2 and adoption of Title 2A ‘does 
not of itself revive any common law, right or remedy 
abolished by any provision of Title 2, the intent being 
to continue all existing law unless there was provision 
to the conirary. State v. Culver... 
A penal statute is to be strictly construed and will not 
be held to create a liability when the words of the 
enactment are not clear in fixing it. Neeld v. Giroux 
Where alternative interpretations of a statute are 
possible, the court will adopt the construction which 
avoids constitutional infirmity. Morss v. Forbes et al 
In determining whether a law is a special law or a 
general law the court looks to the substance and 
necessary operation of the law as well as the form 
or phraseology and is not bound by a legislative 
determination that the law is general or special. In re 
Freygang, et als ; Ph Ea, eet MBL N 
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Administrative interpretation of a statute over a long 
period is entitled to respect and will not be lightly 
disturbed by the courts. Newberry v. Neeld ...... 

_A statute should be construed to avoid absurd results; 
the spirit of the legislationp revails over the literal 
sense of the terms. New Capitol v. Div. of Employ- 
ment Security 

Legislation operates prospectively and not retrospective- 
ly unless the latter intention is clear. Lake Intervale 
v. Parsippany-Troy Hills .... 

Statutes cf limitations fix periods within which ‘suit 
must be brought on claims or rights as distinguished 
from time periods within which things must be 
done to create the claim or right. Housing Authority 
v. Commonwealth Trust Co. and Trust Co. of NJ. 


STENOGRAPHERS 
Court stenographer’s fees are at the expense of the 
party requesting his appointment. Barberi v. Bochin- 
sky ney: Y 5 


STOCK : 
S.E.C. requirements in financing small businesses—The 
current revision by Samuel N. Koinigsberg 


STOCK TRANSFERS 


To effect a valid transfer of legal title under the 
Uniform Stock Transfer Act, there must be a de- 
livery of the stock certificate, actual or constructive, 
with intent by the owner to make the transfer. 
Manna vy. Pirozzi ........ 

An intent to authcrize an agent to deliver a stock 
certificate in order to effect a sale is not an intent 


to authorize a donative delivery and will not support 


such delivery. Manna v. Pirozzi 


SUMMARY JUDGMENT 
The burden is on the movant to establish his right to 
summary judgment beyond a reasonable doubt and 
with the utmost clarity. State v. South Amboy Trust 
Co. 


SUPREME COURT COMMITTEE REPORTS 


District Courts 
Divorce and Custody 
Insanity and Mental Incompetents 
Juvenile and Domestic Relations Courts ........ 
Municipal Courts 

Pretrial and Calendar Control _ Preeti een 
Probate Division and Surrogates Court .. ......... 
Probation .. Soa eat ine tetereis et ane sect ds 

Rules 
Rules (Supplemental) 
Sentencing Problems bs 
Training For Practice of Law .. 


TAXATION 


Limited Partnership vs Corporations, 
Comparison, by Leopold Frankel . 
Tax Consideration in Making Security Gifts to Minors 
under the Uniform Act, by G. Norman Widmark.. 
A municipality may not exact as building permit or 
license fees a charge which unreasonably exceeds the 

cost of supervision of ihe cperation for which the 
permit or license is issued. Daniels v. Point Pleasant 
A municipality may not in fixing its fees for building 
permits include an amount to defray the costs of 
government resulting from the building of the new 
buildings. Daniels v. Point Pleasant 
N. J. Supreme Court Orders Tax Assessments at Full 
ears: TNE ee. eka 1pibs WER: Sealers teeeareee 
Unlawful discrimination | against a ‘taxpayer may 
remedied by the proper administrative agency so as 
to achieve equality even though to do so it is 
necessary to disregard the statutory mandate of 
assessment at true value. DL. & W. v. Neeld, 
re Se ere a RENNES ror nBL Pry rar pe Ky Tre 
The seaeiee of Taxation has power esol should reduce 


a Federal Tax 


at Ww hich other property y in the Misc seo is assess- 
ed, though that be below irue value. D.L. & W. v. 
Neeld, et als 

The sales-assessment ratios | or average assessment ‘ratios 
used in fixing equalization tables are not the common 
ratio required for equality of taxation. D.L. & W. v. 
Neeld, et als .. 

In valuing stock of ‘closely held corporations for in- 
heritance tax purposes the Director must consider all 
relevant criteria which go to making up hypothetical 
market value and cannot reject such considerations 
and look only to net asset or book value. In re 
Basset .... 

The Relative Priority 
jamin Gross : ren Bive 

A vendee in possession 1s "liable ‘for ‘municipal taxes 
from the date of taking possession as well as for 
interest accruing for non payment of such taxes. 
Kleinert v. De Chiaro. 

The Cigarette Tax Act and N.J. Ss, 54: 40A- 32 relating to 
documents to be carried by persons transporting 

, cigarettes in our state relate only to cigarettes intend- 
ed for sale or use within the State. Neeld v. Giroux. . 

The two year freeze period on assessments imposed by 
N.J.S. 54:2-43 applies after any determination on the 
merits of an attack on an assessment, whether the 
determination be that the assessment was at true 
value or that it did not exceed true value, and 
whether the assessment was too high or too low. 
Hamilton Gardens v. Hamilton Twp. 

Consequences of Property Tax Assessment at True 
Value, by Lawrence L. Lasser .. .. ...... 

Land must be valued in the condition in which the 
owner holds it and a compromise valuation may not 
be made because of doubt as to the conditions of 
the lands in relation to adjoining lands; the doubt 
must be resolved. Stack v. Hoboken .... 

In assessing land, account should be taken not only 
of its actual use and physical condition but also of in- 
terrelated uses connecting it with other property but 
a compromise assessment may not be inade because 
of a doubt as to such interrelationship. Stack v. 
Heboken 

In assessing land it is ‘the ‘value of the land, not of the 
purported owner's title. which is assessed. Stack v. 
Hoboken 

An assessment may be made on the basis | of what a 
parcel would be worth to a purchaser desiring to 
— both it and the adjoining pment. Stack 

Hoboken 

Federal Taxes paid or ‘pavable by the estate are not 
to be deducted in computing the commuted value for 
inheritance tax purposes of a life estate in the income 
from the residuary estate. Newberry v. Neeld .... 

(Continued on next page) 


of Federal Tax Liens, by Ben- 


ro 
fT} 


ae was duccete Sia 


on 


. 108 


130 


ro 
vw 
Cc 


299 


299 


=2 


. 453 





130 | 


' 


axat 


fd 
© 'D Ito. 





ong 
itly 
Its; 
2ral 
oy- 
ve- 
rale 


uit 


ie 
Sa 
” 


he 
le- 


or. 


ck 
nt 
rt 


to 
id 
st 


Vi Wwe 


mv 


130 


238 


ou 


7 


* 


“yaxation, Cont’d 


aq 


* 





| 
} 


} 





A decedent can in his will designate the fund or source 
from which death taxes are to be paid but such 
provision cannot alter the assessment of taxes or 
amount thereof. Newberry v. Neeld 
Division of Tax Appeals Rule Amendment — Rule 
V (‘D> 

Comments on Practice before County Boards of Tax- 
tion in New Jersey, by Maurice Schapira and 
Lawrence L. Lasser : 

Baldwin case decision held to apply only to properties 
involved in that case. Suburban vy. East Orange v. 
Essex ... 

Actions contesting ; assessments of taxes must be brought 
within the time specified by the statutes and Rules 
and a taxpayer who fails to do so forfeits any right 
- may have had to relief. Suburban v. East Orange 

. Essex 

Vi aa ary payment of a tax is not recoverable unless 
the underlying assessment first set aside in a 
judicial proceeding. Suburban v. East 

The Casale and Prunier Decisions—An Evaluation 
of Funded Buy-Sell Agreements, by Leonard 
Frankel 


is 


TORTS 


New Jersey Joint Tortfeasor Contribution 
Legislative Lesson, by Lawrence Bilder 
A purchaser of reaity, who, knowing of a broker's 
interest in the sale by way of commissions. purposely 
induces the seller to believe no broker is involved in 
order to obtain a reduction in the price, commits a 
tort for which he may be liable to the broker for 
such commissions as the broker may have lost there- 
by. Beckman v. Gill . Pate. ade ea 
A person is liable with another if he knows that the 
other’s conduct constitutes a breach of duty and 
gives substantial. assistance or encouragement to 
the other so to conduct himself. Judson v. Peoples, 
et al . ee , ‘ eee : 
A plaintiff is entitl led to puni tive as well as compen- 
satory damages for a willful and malicious wrong. 
Morris v. MacNab cree att aes 
Recovery may be had for humiliation and mental 
anguish suffered as a result of a willful rather than 
negligent act, though there was no physical injury. 
Morris v. MacNab... ee Reyes 
The Heart Balm Act does not preclude recovery of 
money secured by false representations apart from 
any promise of marriage nor recovery of damages for 
humiliation and anguish suffered as a result of de- 
fendant’s fraudulently entering into a_bigamous 
marriage with plaintiff. Morris v. MacNab Ree 
The Heart Balm Act broadly intended to prevent re- 
covery of damages for loss of the promised advantages 
of marriage but was not intended to preclude an 
action for restifution of money transferred on de- 
fendant’s fraudulent representation he could and 
would lawfully marry plaintiff. Morris v. MacNab. 


TRESPASS 


The measure of damages for an encroachment which 
constitutes a continuing trespass is generally the 
difference in value of the lands before and after the 
encroachment but may in a proper case be the cost 
of removing the encroachment so long as such cost 
does not exceed the diminution in value proven. 
Barberi v. Bochinsky Be ee i ae 

Encroachment of a retaining wall constitutes a continu- 
ing trespass giving a cause of action to the owner of 
the lands on which it encroaches or his successors 
title at until the trespasser acquires a prescriptive 
right. Barberi v. Bochinsky 


TRESPASSERS 


An owner or possessor of lands is not liable to a tres- 
passer for injuries sustained thereon as a result of 
the owner's or possessor’s use thereof unless the 
owner or possessor knew cf his presence or knew 
or should have known that trespassing was constant 
and that there was a likelihood of serious bodily 
harm to one entering the area. Imre v. Riegel 

Burning of refuse in a secluded and enclosed location 
does not carry an inference within itself of expecta- 
tion of serious bodily harm. Imre v. Riegel 


TRIAL 


The disposition of motions for severance and separate 
trial rests in the discretion of the trial court and will 
not be interfered with on appeal in the absence of 
a clear showing of mistaken exercise thereof. State 

Yedwab and Stillwachs : 

The court will not assume that juriors disregarded the 
court’s instructions and read newspaper accounts 
of the trial and therepy became prejudiced. State 
v. Curcio 

The Art 
Bernard Botein . , Ea rere 

Cross-examination tending solely to affect credibility 
rests in the sound discretion of the trial judge but 
cross-examination of a party or matters directly in 
issue or relevant to the issue is a matter of right. and 
where failure to permit cross-examination seriously 
affects substantial rights of a party it is reversible 
error. Mitilenes v. Snead : 

A party cannot complain of error in the refusal to 
permit him to cross-examine as to a prior statement 
in a prior hearing taken out of context. where the 
court in rejecting such question indicates it will be 
admitted if presented in full context. Mitilenes 
v. Snead 

The question of the status of a pers son as a 1 licensee ‘or 
invitee is for the court where there are no disputed 
facts or inferences. Knox y. Goodman : 

Claims not fairly asserted in the pleadings cannot be 
asserted at the trial. Jardine v. Koppel 

A claim for “missing” items is nct encompassed in a 
claim that work done under the contract was incom- 
plete or defective. Jardine v. Koppel 

Defense counsel's insinuation to the jury in a negligence 
case that defendant is not insured is improper and is 
prejudicial to the plaintiff; and where made knowing 
it to be untrue is plain error entitling the plaintiff 
to a new trial. Haid v. Haid eye HE waste 

When a trial attorney consciously engages repeatedly in 
questions or praciices he knows are in violation of 
rules of evidence and proper court room decorum. 
which require constant objections on his adversary’s 
part, the possible disadvantageous effect of such a 
stream of objections on the jury cannot be disregard- 
ed. Haid v. Haid eee : 


Law—A 


of Courtroom Baits smanship, by Hon 


Orange v. Essex 5 
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Power to permit the State to reopen its case after 
resting cr after the defense has rested, irrespective 
of whether or not a motion for acquittal has been 
made, rests in the discretion of the trial court. State 
v. Menke ... 

A dying declaration accusing "and identifying the de- 
fendant is sufficient incriminatory evidence to justify. 
a charge by the court as to the effect of defendant's 
failure to take the stand to deny same. State 
We CI Fein oie ok ae dco arenas ren ee arp era arate 


An issue added by amendment of the pretrial ord¢r~ 


is properly before the jury where there is evidence 
raising a jury question thereon. Skupiensky v. Maly 
The defendant in a criminal case is entitled to exam- 
ine, and cross-examine a state’s witness on, mem- 
oranda used by him either on the stand or before 
trial to refresh his recollection and to show it to 
the jury to effect the witness’ credibility. State v. 


DUGGR 6 oon ha rae hee ween eae ee ees 

Defendant is entitled to examine transcript of state's 
witness’ testimony before grand jury and to cross 
examine thereon where the witness used it to 
refresh his memory before trial. State v. Mucci .. 

The trial court has the right, within reasonable 
limits, to restrict the number of witnesses to be 
examined as to any one point or fact. State v. 
TO 8s eins a o-oo icles halal ee 

TRUSTS 

Held deposits paid to utility company as condition of 
opening service and bearing fixed rate of interest 
create a creditor debtor relationship and not a trust, 
so that the 6 year statute of limitations applies. State 
v. Atlantic City a stall alte ain Saeco g 

Whether a trust or debt is created when one pays 
money to another depends on the intention of the 


parties and where there is no explicit understanding 
such elements as whether the payee agrees to pay 
a fixed rate of interest. and the customs and usages 


of the business contro] the interpretation. State v. 
Atlantic City ; sy aes ee 
The general rule is that where a trust containing 


interest paying investments is payable to a person for 
life. he is entitled to so much of the net interest as 
accrues during his life though it is received after his 
death and though the will directs income to be paid 
to him at specified periods, but the rule does not apply 
where the wili creating the trust contains a contrary 
direction. Fidelity v. Stengel onan rains 

Directions in testame ary trust to pay remaining prin- 
cipal and any income therefrom that shall not have 
been paid to life beneficiary to remaindermen, held to 
convey to remaindermen income accrued but not re- 
ceived by trustee before life beneficiary's death, but 
not income received by trustee prior thereto and 
accumulated by trustee. Fidelity v. Stengel 

Trust property passing by the exercise of a testamentary 
power of appointment created by the trust does not 
pass under the Will exercising the power but under 
the trust agreement. In re Burnett ...... 

In condemnation of lands dedicated to a public + use ‘the 
value of the lands free of any reservations is the 
compensation to be paid and this sum, in the absence 
of special circumstances. ‘s payable to the municipality 


to be applied to a like public use under the cy pres 

doctrine. State v. Cooper eh ; ee 
Where two distinct trusts are set up in a will with 

different beneficial interests. a deficit resulting from 


the administration of one cannot be charged against 


the other unless the testator intended that course. 
In re Dickerson : : i 
Power to trustees io sell real estate “that may be 
necessary ‘o properly settle my estate or carry out 
the trusts herein provided’ does not indicate intent 


of.testator that deficit in one trust might be charged 
against another created by the will. In re Dickerson 
Where trustee, in order to carry out the settlor’s pur- 
poses, must borrow on credit of trust asset and loan 


they may borrow 
the advance 
interest at a 


from outside source is not feasible, 
from another trust created in same will. 
to be repaid at appropriate time with 
reasonable rate. In re Dickerson 

A bank which receives a check from the State marked 
for deposit in a designated fund or account which by 
statute is a trust fund. is chargeable with knowledge 
of the statute and trust nature of the funds 
thought the statute were also set forth in full on the 
check and is liable for any misdeposit or diversion of 
such funds to other State accounts as much as if the 


as 


diversion were to some one’s personal account. State 
v. South Amboy Trust Co ACh 2 
UNAUTHORIZED PRACTICE 
Lawyers and Title Insuranc Companies by Melvin 
F. Adler . : : ma ecaad ens 
Practice Before Administrative Agencies. by F. Trow- 


bridge von Baur 


UNCLEAN HANDS 
The doctrine of unclean 
what akin and are flexible 
on the circumstances in the 
relative innocence or 
Untermann : sc aatete aad ie 
An adjudication in a declarat ory judgment action attack- 
ing defendant's second marriage that plaintiff was 
barred from relief by unclean hands is not res ad- 
judicata in a subsequent action for separate mainten- 
ance by plaintiff against defendant. particularly where 
seeks 


hands ana estoppel are some- 
in their application turning 
total situation and also on 
culpability. Untermann v. 





defendant, in reliance that adjudication, 
economic advantages by failing to support. Unter- 
mann v. Untermann 


UNEMPLOYMENT COMPENSATION 

Unemployment resulting from a union contract does not. 
just because of the contract. become voluntary in 
character so as to deprive the employee of unemploy- 
ment compensation; the test is whether the unemploy- 
ment is within or beyond the purview of the un- 
ployment compensation law. Myerson v. Bd 
of Review 

Held, involuntary unemployment caused by requirement 
of union contract that pregnant employees be given 
mandatory leave of abseice, is unemployment within 
purview of the law. Meyerson v. Bd of Review 

Glover and Campbeli cases discussed and distinguished. 
Meyerson v. Bd cf Review ; 

Resolution of the issue of good cause in voluntary quit 
cases arising from employer's violation of a union 
contract depends cn whether the breach is such as 
to provide justification for the —-« action. 
Board of Review v. Kearfott i ; ' 
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Employer’s breach of agreement to transfer employee 
on his request is good cause for employee's quitting 
where result is to hold him in a job he does not like, 
feels unsuited for, and is not required to keep. 
Board of Review v. Keartoit : 

A purchaser of a business from a subject employer 
thereby becomes a subject employer, under R.S. 
43:21-19(h) (2), though he had no employees at the 
instant of closing, where he continues the business 
and hires an employee after a trivial time hiatus 
merely incidental to the transfer of a going business. 
New Capitol v. Div. of Employment Security . 

In determining whether R.S. 43:21-19(h) (2) applies the 

? transaction must be considered realistically and as 
an entirety. New Capitol v. Div. of Reaves 
SOUEIAN 5.3m | alee Sas 


UNSATISFIED CLAIM AND JUDGMENT FUND 

The phrase “guest occupant” used in N.J.S. 39:6-70(c) 
means any person who is riding gratuitously in a 
motor vehicle owned or operated by the judgment 
debtor upon his invitation or with his permission 
and acquiesence. Casey v. Cuff 

Neither a licensee nor an invite who was riding gratui- 
tously with the judgment debtor can recover against 
the Unsatisfied Ciaim and Judgment Fund. Casey v. 
CG oes, ec kahh, cee eee ee ee 

The interest to be paid to 2 claimant entitled to payment 
from the Unsatisfied Judgment Fund is computed on 
the amount recoverable from the Fund and not on 
the amount of judgment recovered against the unin- 
sured defendant. Pistoria v. Buckowski .... 

Chapter 655 of the Laws of New York is not substantial- 
ly similar in character to our Unsatisfied Claim and 
Judgment Fund Law since it establishes no fund for 
innocent victims and therefore a resident of New 
York injured in New Jersey is not a qualified person 
under our act. Betz v. Director 

The giving of notice of intention to Unsatisfied 
Claim and Judgment Fund Board on the form 
prescribed by it within the time fixed by N. J. S. 
39:6-65 is a mandatory condition precedent to 
recovery from the Fund. Schlenger v. Conti 

Report of accident to Security Responsibility Section 
of the Motor Vehicle Division does not fulfill the 
requirement of notice to the Unsatisfied Claim 
and Judgment Fund Board called for by N. J. S. 
39:6-65. Schlenger v. Conti 

VENUE 

Under R.R. 4:94(a) venue in a matrimonial action must 
be laid in the county where the cause of action arose. 
Christiansen v. Christiansen 

WAIVER 

Estoppel, waiver or laches will not apply where it in- 
volves acts of an agent who served in the dual 
capacity of agent for both parties. State v. South 
Amboy Trust Co. 

WATERS 

Each possessor is legally privileged to make a reason- 
able use of his land even though the flow of surface 
waters is altered thereby and causes some harm to 
others, but incurs liability when his harmful interfer- 
ence with the flow of surface waters is unreason- 
able. Hopler v. Morris 

The test of ebb and flow is us sed to di: stinguish between 
public and private inland bodies of water. Baker et 
als v. Normanoch et als ee as 

Proprietorship of private inland waters is in the in- 
dividua! owners and the punlic has no rights to the 
recreationai use thereof. Baker et als v. Normanoch 
et als : 

In the absence of ‘expressed intention, a , grant bounding 
on natural fresh water lakes extends only to the 
water's edge. Baker et als v. Normanoch et als 

Where one party is the owner of a substantial portion 
of the bed of a natural private lake, he may exclude 


therefrom owners of the minimal portion of the 
bed. the latter's use being restricted to the portions 
of the lake over the bed they own. Baker et als 


v. Normanoch et als 
The user of a lake for recreati ional purpose s is s deemed 


or presumed te be permissive not hostile. Baker et 
als v. Normanoch et als 
WILLS 
Bequest to issue of daughter per stirpes absolutely held 
not to include adopted son of daughter. In re 
Wehrhane ; ated ; oe 
Trust property passing bv the exercise of a testamen- 


ated by the trust does 
but 


tary power of appointment crea 
not pass under the Will exercising the power 
under the trust agreement. In re Burneti 
There is a settled presumption that a provision for. a 
“child”. “children”, or “issue” of another, in a 
document executed before Jan. 1, 1954. does not 
include an adopted child or children. In re 
Wehrhane NAP as 
Provision in Will that “all inheritance. 
sion or similar duties or taxes’ payable in respect to 
any property passing under the Will, shall be paid 
out of the residuary estate, held not to include 
Federal Estate taxes. in re Burnett Pe ee ee 
In cases of strike-outs and substitutions made by a 
testator after execution of the will, the better rule is 
not to automatically probate the will as originally 
written but to abide by testator’s intentions as de- 
termined from proofs of the surrounding circum- 
stances at the time of the change. Morris v. Hoff. 
On a hearing to determine testator’s intentions as to 
the effect to be accorded an ineffectual change in the 
will attempted by the iestator, cancelled words must 
be deemed revoked uniess the court is satisfied by 
a preponderance of the evidence that testator would 
have preferred the words probated had he been 
aware that a choice must be made between can- 
cellation of the gift and effectuation as setae 
written. Mcrris v. Hoff . era ; 
Bequest of “cash on deposit in any bank» account or 


legacy, succes- 


bank accounts” does not include cash in a safeé 
deposit box. In re Schmidt. mere Steaiaa 
While testator’s statements of testamentary intent not 


executed with the requisite formalities are not ad- 
missible, the court may look at provisions in the same 
will subsequently cancelled by testator to determine 

. what is meani by other words in the will. In re 
Parker . 
Where a will is “found among testator's effects Ww ith ‘a 
portion of it lined out or X'd out, it will be presumed 

he cancelled that portion with an intent so to do. 

In re Parker c 
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